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Defendant-Counterplaintiff.

ANSWER AND NEW MATTER TO THIRD AMENDED COMPLAINT; FIRST
AMENDED COUNTERCLAIMS

The Pennsylvania State University (“Penn State” or “the University”), by its undersigned
counsel, respectfully submits this Answer and New Matter to the Third Amended Complaint and

its First Amended Counterclaims.’

NATURE OF THE ACTION
1. The characterizations of the causes of action set forth in the Amended Complaint
are conclusions of law to which no response is required. Answering further, Penn States denies

! This pleading contains new substantive responses to the allegations of Count V of the

Third Amended Complaint, Penn State having previously answered Counts I, IL III, and IV
when they appeared in the First Amended Complaint. Those answering paragraphs, and the
corresponding new matter, to Counts L, II, III, and TV, are set forth here simply for sake of
completeness; in one instance ( 295) a typographical error was corrected; in other instances,
paragraph numbers were changed to conform to the revised paragraphing of Dr. Spanier’s new
pleading; no other changes were made.

Similarly, Penn State filed its First Amended Counterclaims against Dr. Spanier on
February 17, 2017. On March 10, 2017, Dr. Spanier responded with Preliminary Objections.
Penn State includes its First Amended Counterclaims in this pleading also simply for sake of
completeness. In a few instances, exhibit numbers were changed to conform to the exhibit
numbers in the Answer; no other changes were made.



the factual allegations of paragraph 1, and, in particular, denies that the University or members of
its Board of Trustees made negative, disparaging, or actionable statements about Dr. Spanier.

The University further denies that it breached any contract it had with Dr. Spanier. Footnote 1 is
an explanation of the background culminating in the filing of the Amended Complaint to which

no responsive pleading is required.

2. Penn State admits that Dr. Spanier served as President of the University until
November 9, 2011, and that it executed a Confidential Separation Agreement with Dr. Spanier

on November 15, 2011 (the “Separation Agreement”). Penn State denies that Dr. Spanier
resigned from the Presidency of Penn State; to the contrary, he was terminated without cause
based on the information then-known to the University’s Board of Trustees. The second
sentence of paragraph 2 is an effort to characterize, inaccurately, the Separation Agreement,
which is a written document that speaks for itself. Penn State denies all allegations of paragraph
2 that are different from the language used in the Separation Agreement.

3. Paragraph 3 is an effort to characterize, inaccurately, the Separation Agreement,
which is a written document that speaks for itself. Penn State denies all allegations of
paragraph 3 that are different from the language used in the Separation Agreement.

4. Paragraph 4 is an effort to characterize, inaccurately, the Separation Agreement,
which is a written document that speaks for itself. Penn State denies all allegations of
paragraph 4 that are different from the language used in the Separation Agreement.

5. Penn State denies that it breached the Separation Agreement, and denies that any

such breach that may have occurred was material. Penn State admits that it scheduled two press

conferences in July 2012, and that Penn State’s President and two members of its Board of
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Trustees spoke at those press conferences. Penn State denies that any such person made, much
less repeatedly made, a statement about Dr. Spanier that was negative and/or untrue. Penn State
admits that it “organized and/or acquiesced in the organization of separate media appearances for
members of its Board of Trustees,” but denies that the purpose of any such appearance was for
the making of negative comments about Dr. Spanier, and denies any member of its Board of
Trustees made any statement about Dr. Spanier during such media appearances that was negative
nh 5 o
Amended Complaint constituted a breach of the Separation Agreement, denies the
characterizations of the non-disparagement provision of the Separation Agreement, and denies

any remaining allegations of paragraph 5 that are different from or inconsistent with the

foregoing limited admissions.

6. Penn State denies as untrue each and every allegation of paragraph 6.
7. Penn State lacks information sufficient to admit or deny the reasons why Dr.
Spanier brought this action against it. Penn State denies that it breached the Separation

Agreement, denies that it caused Dr. Spanier any harm, and denies that it owes Dr. Spanier any
damages. Answering further, any reputational damage Dr. Spanier claims to have suffered was
the result of, infer alia, the Sandusky-related emails he sent or received in 1998 and 2001, the
serious criminal charges that were brought against him, the state grand jury’s detailed and public
description of his alleged crimes, his own public statements and interviews, and the negative

press coverage triggered by all of the above, not by any conduct of the University or its Trustees.



THE PARTIES AND OTHER RELEVANT THIRD PARTIES

8. Penn State admits that Dr. Spanier was the President of Pennsylvania State
University between September 1, 1995, and November 9, 2011. Penn State lacks information
sufficient to admit or deny the remaining allegations of paragraph 8, and therefore denies them.

9. Penn State admits the allegations of the first sentence of paragraph 9. Penn State

admits that, on November 15, 2011, it executed the Separation Agreement with Dr. Spanier that
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the t Iniversity would terminate an

conditions of his continued employment by the University. Penn State denies as untrue any
allegation of paragraph 9 that is different from or inconsistent with the foregoing limited
admissions, including without limitation the allegation that Dr. Spanier resigned from the
Presidency.

10.  Penn State admits the allegations of the first sentence of paragraph 10. Penn State
lacks information sufficient to admit or deny the allegation that “Sandusky was generally lauded
for his charity work and efforts on behalf of youth, receiving awards and praise from politicians,
famous athletes, and others,” and therefore denies those allegations. Penn State otherwise admits
the factual allegations of paragraph 10.

11.  Penn State admits that The Second Mile was a Pennsylvania non-profit charity
organization headquartered in State College, Pennsylvania, that served underprivileged youth.
Penn State admits, on information and belief, that Jerry Sandusky founded The Second Mile, and
that The Second Mile ceased operations following Sandusky’s indictment or conviction. The
allegation that “[s]everal” unidentified Penn State Trustees had undefined “relationships” with

The Second Mile at unspecified times is too vague to permit a response, and Penn State therefore



denies that allegation. Penn State lacks information sufficient to admit or deny the remaining
allegations of paragraph 11 and therefore denies them.

12.  Penn State admits the allegations of paragraph 12, with the caveat that the
University, acting through its Board of Trustees, retained the law firm of Freeh Sporkin &
Sullivan (“FSS”).

13. Admitted.

14. Admitted.

15. Admitted.

JURISDICTION AND VENUE

16.  Penn State admits that it has significant contacts with, and regularly transacts
business in, Pennsylvania. Penn State also admits that the Separation Agreement was executed
and performed in Pennsylvania. Penn State denies that it caused any harm or tortious injury by
acts or omissions in Pennsylvania, and denies that it breached any contact with Dr. Spanier.

17.  Paragraph 17 is a statement of law to which no response is required, but Penn
State responds that it does not contest this Court’s jurisdiction.

18.  Paragraph 18 is a statement of law to which no response is required, but Penn

State responds that it does not contest venue.



FACTUAL BACKGROUND

“Dr. Spanier Serves As President Of Penn State”’

19.  Penn State admits the allegations of paragraph 19, with the qualification that Dr.
Spanier ceased being the President of the University on November 9, 2011.

20.  Admitted.

21. Penn State admits the allegations of the first, second, and fourth, sixth, and
tions of the third sentence of
paragraph 21, with the qualification that Joseph Paterno was head coach of the football team
until November 9, 2011. Penn State admits that, on July 23, 2012, it entered into an Imposed
Consent Decree with the NCAA that contained various sanctions, including the vacatur of 112 of
Penn State’s football wins. Penn State denies any allegation of paragraph 21 that is different
from the foregoing admissions.

22.  Penn State admits the allegations of the first five sentences of paragraph 22. Penn
State lacks information sufficient to admit or deny the allegations of the sixth sentence of
paragraph 22 and therefore denies those allegations.

23. Admitted, on information and belief.

24, Penn State admits, on information and belief, that Dr. Spanier earned his Ph.D
from Northwestern University, where he was a Woodrow Wilson Fellow. Although Penn State
admits that, on information and belief, Dr. Spanier has published many books and articles, Penn

State lacks information sufficient to admit or deny the precise number of his publications, the

2 Penn State incorporates in this responsive pleading the sub-headings that appear in the

Third Amended Complaint solely for ease of reference. These sub-headings are not numbered
paragraphs that require a response (see Pa. R. Civ. P. 1022); by incorporating them here, Penn
State in no way admits the characterizations of the sub-headings.

-8 -



precise focus of his scholarship, his affiliations, or his honorary degrees. Accordingly, Penn
State denies the remaining allegations of paragraph 24.

25.  Although Penn State admits, on information and belief, that Dr. Spanier has
received various awards and chaired various commissions and associations, Penn State lacks
information sufficient to admit or deny the specific allegations of paragraph 25, and therefore
denies them.

26.  Although
chaired various commissions and associations, and has received various awards, Penn State lacks
information sufficient to admit or deny the specific allegations of paragraph 26, and therefore
denies them.

27.  Although Penn State admits, on information and belief, that Dr. Spanier has
served on the boards of for-profit and not-for-profit organizations and corporations, Penn State

lacks information sufficient to admit or deny the specific allegations of paragraph 27, and

therefore denies them

28.  Admitted.

29. Admitted.

30. Penn State admits that, between 1995 and 2011, when Dr. Spanier was the
University’s President, Penn State experienced significant growth in applications. Penn State
further admits that, during this time period, it constructed dozens of new buildings, which
resulted in the addition of millions of square feet of space for, inter alia, instruction, research,
recreation, and community support. Penn State admits that the theme of a recent fund-raising

campaign was “For the Future: The Campaign for Penn State Students,” and that this campaign
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raised over $2 billion. Penn State lacks information sufficient to admit or deny the remaining
allegations of paragraph 30 and therefore denies them.

31.  Penn State admits the allegations of the first sentence of paragraph 31. The
second sentence of paragraph 31 -- including the phrase “normal administrative processes” and
the reference to unspecified “issues” -- is too vague to permit Penn State to admit or deny it.

Although Penn State would have expected Dr. Spanier to delegate certain duties and

heads, and administrative staff, Penn State lacks information sufficient to admit or deny the
specific allegations of the second sentence of paragraph 31, and therefore denies them.

32.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 32, and therefore denies them.

33. Penn State admits that, on information and belief, Dr. Spanier has, from time to
time worked on law enforcement and security issues, and has received various recognitions for
his contributions to law enforcement and national security. Penn State lacks information
sufficient to admit or deny the specific allegations of paragraph 33, however, and therefore

denies them.

Gerald (“Jerry”) Sandusky

34.  Penn State admits the allegations of paragraph 34, with the qualification that
Sandusky retired from Penn State in 1998, and subsequently was re-hired in 1999 to coach an
additional season.

35. Admitted, on information and belief.
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36.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 36, and therefore denies them.

37.  Penn State admits the allegations of the first three sentences of paragraph 37, and
admits the allegations of the fourth sentence of paragraph 37 on information and belief.

38.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 38, and therefore denies them.

39. P
Answering further, the allegations of paragraph 39, including the references to unspecified
members of the Board of Trustees, the unspecified time period, the word “involved,” and the
phrase “direct relationship” are too vague to permit Penn State to admit or deny the allegations of
paragraph 39. Accordingly, Penn State denies those allegations.

40. Penn State admits, on information and belief, that many Second Mile personnel
likely had extensive contact with Sandusky over the years and likely observed his interactions

n State lacks information su

with Second Mile youth. Penn State lacks information suff
allegations of paragraph 40, however, and therefore denies them.
Sandusky’s Alleged Criminal Activities
41. Penn State admits, on information and belief, that the Office of the Attorney
General of Pennsylvania began investigating allegations that Sandusky had sexually abused
boys. Penn State lacks information sufficient to admit or deny the specific allegations of

paragraph 41, however, regarding the onset and specific scope of that investigation, and therefore

denies them.
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42, Penn State admits that, in November 2011, a criminal Presentment was lodged
against Sandusky that alleged that he had sexually abused a number of minor boys over a period
of many years. That Presentment is a written document that speaks for itself, and Penn State
denies any allegation of paragraph 42 that is different from the language used in the Presentment.

43. Penn State admits that, in November 2011, criminal Presentments were lodged
against Tim Curley, the former Athletic Director at Penn State (“Curley”), and Gary Schultz, the
former Senior Vice-P
documents that speak for themselves, and Penn State denies any allegation of paragraph 43 that
is different from the language used in those Presentments.

44.  Penn State admits that the Attorney General did not bring criminal charges against
Dr. Spanier in November 2011, but lacks information sufficient to admit or deny the remaining

allegations of paragraph 44, and therefore denies them.

Dr. Spanier Enters Into A Separation Agreement With Penn State

45. Penn State admits that, on November 9, 2011, based on the information then
known to it, the University’s Board of Trustees acted to terminate Dr. Spanier pursuant to the
“Termination Without Cause” provision of his Employment Agreement. Penn State denies the
allegations of paragraph 45 that vary in any way from this admission, including but not limited to
the allegation that Dr. Spanier resigned from, or offered to resign from, his position as President
of the University.

46.  Penn State denies that Dr. Spanier resigned from his position as President of the
University; rather, he was terminated without cause based on the information then known to the

University’s Board of Trustees. Penn State admits that, at the time of his termination, Penn State
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and Dr. Spanier were parties to an Employment Agreement dated July 1, 2010 (the “2010
Employment Agreement”). That document speaks for itself, and Penn State denies any
allegation of paragraph 46 that is different from the language used in the 2010 Employment
Agreement.

47.  Admitted.

48.  The 2010 Employment Agreement is a written document that speaks for itself,
and Penn Stz
that writing.

49.  Penn State admits that, by 2011, Dr. Spanier had received 16 consecutive positive
annual reviews, and that the 2010 Employment Agreement was his fifth consecutive multi-year
employment contract. Penn State lacks information sufficient to admit or deny the allegations
that this series of events was either “highly unusual” or “affirming” in higher education, and
therefore denies those allegations.

50.  The 2010 Em

ployment Agreement speaks for itself, an in State denies an
allegation of paragraph 50 that is different from the language used in the 2010 Employment
Agreement.

51. Penn State admits that, on November 9, 2011, the University’s Board of Trustees,
based on the information then-known to it, removed Dr. Spanier from his position as President
pursuant to the “Termination Without Cause” provision of the 2010 Employment Agreement.
Penn State admits that the Termination Without Cause provision entitles Dr. Spanier to certain

future compensation and continued employment with the University, as more fully described in

the Separation Agreement, which speaks for itself. Penn State denies as inaccurate the remaining
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allegations of paragraph 51, including but not limited to the allegations that Spanier formally
“offer[ed] his resignation” and that the University “encouraged [him] not to resign.”

52.  Penn State denies as untrue each and every allegation of paragraph 52.
Answering further, Penn State responds that members of its Board of Trustees made public
statements in which they stated, truthfully, that Dr. Spanier had been terminated without cause.

53.  Admitted.

54.  Admitted.

55.  Admitted, with the qualification that Dr. Spanier “continu[ing] to hold a position
as a tenured faculty member” was subject to Dr. Spanier continuing to honor his contractual
obligations and continuing to comply with applicable University policies and procedures.

56.  Admitted.

57.  Paragraph 57 is an effort to characterize, inaccurately, the Separation Agreement

and the 2010 Employment Agreement, which are written documents that speak for themselves.

Penn State denies any allegation of paragraph 57 that is different from the language used in those
documents.

58.  Admitted.

59.  Admitted.

60. Paragraph 60 is an effort to characterize, inaccurately, the Separation Agreement,

which is a written document that speaks for itself. Penn State denies any allegation of

paragraph 60 that is different from the language used in that document.
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The Freeh Engagement

61.  Penn State admits that it removed Joseph Paterno from his position as the head
coach of the Penn State football team on the same day as it removed Dr. Spanier from his
position as President of the University. Penn State admits that Penn State students took to the
streets of Penn State’s campus to protest the removal of Coach Paterno from his coaching

position, that riots erupted, and that the foregoing activities were reported in the national media.

admigsions

MAREILSD AN LA

Penn State lacks information sufficient to admit or deny the authenticity of the illegible
documents that are reproduced in paragraph 61, or the truth of any statement contained therein,
and therefore denies any and all such allegations.

62.  Penn State denies as untrue each and every allegation of paragraph 62.

63.  Penn State admits that, on or about November 18, 2011, the University, acting
through its Board of Trustees, retained the law firm of Freeh Sporkin & Sullivan (*FSS”) to
conduct an “independent, full and complete” investigation. The terms of that engagement are set
forth in engagement letters dated November 18, 2011 and December 22, 2011. Those letters
speaks for themselves, and Penn State denies any aliegation of paragraph 63 that is different
from the language used therein.

64. Penn State admits that it considered firms other than FSS to conduct the
investigation. Penn State denies the remaining allegations of paragraph 64.

65.  Penn State denies as untrue the allegations of paragraph 65. Penn State lacks

information sufficient to admit or deny the authenticity of the largely illegible partial document
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that is reproduced in paragraph 65, or the truth of any statement contained therein, and therefore
denies any and all such allegations.

66.  Penn State admits that it paid FSS over $8.3 million for work in connection with
the investigation. Penn State admits that the November 18, 2011, engagement letter with FSS
provides that Penn State will indemnify FSS under certain circumstances. That letter speaks for

itself, and Penn State denies any allegation of paragraph 66 that is different from the language

te denies as untruc the remaining allegations of paragraph 66.
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67. Admitted.

Penn State And The Board of Trustees Ignored Contradictory Information In Its
Possession And Provided By Dr. Spanier About The Commissioned Report

68.  Penn State admits prior to and at the time the Freeh Report was published, it had
possession of, and maintained a copy of, certain of the FSS source materials, specifically, certain
source materials that University representatives and employees provided to FSS. The allegation
in paragraph 68 that unspecified source materials, emails, and calendars “contradicted”
unspecified portions of and “conclusions” set forth in the lengthy Freeh Report is too vague to
permit Penn State to admit or deny it, and Penn State therefore denies that allegation. Penn State
admits that its Board of Trustees and its General Counsel received a letter from Dr. Spanier dated
July 23, 2012. That letter is a writing that speaks for itself, and Penn State denies any allegation

of paragraph 68 that is different from the language used in that writing, including but not limited
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Penn State denies any allegation of paragraph 68 that is different from or inconsistent with the

foregoing limited admissions.
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69.  Penn State admits that its General Counsel received a letter from Dr. Spanier
dated July 23, 2012, that related to the Freeh Report, and admits that Dr. Spanier also requested a
meeting with the Board of Trustees. Penn State admits that no such meeting occurred. Penn
State denies as untrue any allegation of paragraph 69 that is different from or inconsistent with
the foregoing limited admissions.

The Freeh Report Falsely Labeled Dr. Spanier A Pedophile-Enabler Based On A 1998
Incident In Which Authorities Cleared Sandusky Of Any Wrongdoing

70.  Penn State admits the allegations of paragraph 70, with the qualification that Penn
State denies that the Freeh Report “largely focuses on” the response of Penn State officials to the
1998 and 2001 Sandusky incidents, which allegation Penn State denies as inaccurate given the
breadth and scope of the Freeh Report. Penn State lacks information sufficient to admit or deny
whether Sandusky was “employed by” The Second Mile in 2001, and therefore denies that
allegation.

71.  Paragraph 71 is a characterization of the description of the 1998 incident set forth
the Freeh Report, which is a written document that speaks for itself. Penn State denies any
allegation of paragraph 71 that is different from the language used in that document.

72.  Penn State incorporates paragraph 71, supra, as if set forth here in full.

73.  Penn State incorporates paragraph 71, supra, as if set forth here in full.

74.  Penn State incorporates paragraph 71, supra, as if set forth here in full.

76. Penn State incorporates paragraph 71, supra, as if set forth here in full.
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77.  Penn State incorporates paragraph 71, supra, as if set forth here in full.
Answering further, Penn State admits that the Freeh Report indicates that FSS did not interview
Ray Gricar or his successor; however, because Penn State lacks information regarding who
within the Centre County District Attorney’s Office was “involved with” the decision not to
press charges against Sandusky in 1998, Penn State denies the second sentence of paragraph 77.
The remaining allegations of paragraph 77 is a characterization of the description of the 1998
incident set forth in the
State denies any allegation of paragraph 77 that is different from the language used in that
document.

78.  Penn State incorporates paragraph 71, supra, as if set forth here in full.

79.  Penn State incorporates paragraph 71, supra, as if set forth here in full.

80. Penn State incorporates paragraph 71, supra, as if set forth here in full. Penn
State admits that the Freeh Report notes that Dr. Spanier was copied on a May 5, 1998 email
chain, The May 5
that speaks for itself. Penn State denies as untrue all remaining allegations of paragraph 80.

81.  Penn State admits that the Freeh Report notes that Dr. Spanier was copied on a
June 9, 1998 email from Schultz to Curley. That written document speaks for itself, and Penn
State denies any allegation of paragraph 81 that is different from or the language used in that
document.

82.  Penn State lacks information sufficient to admit or deny the allegations of

paragraph 82, and therefore denies them.
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83.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 83, and therefore denies them.

84.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 84, and therefore denies them.

8s. Penn State admits, on information and belief, that Freeh and FSS had access to

Dr. Spanier’s calendars. Penn State lacks information sufficient to admit or deny the remaining

86.  Paragraph 86 characterizes and purports to summarize portions of the Freeh
Report. That written document speaks for itself. Penn State denies any allegation of
paragraph 86 that is different from the language used in that document. Penn State lacks
information sufficient to admit or deny the second sentence of paragraph 86, and therefore denies
those allegations.

87.  Paragraph 87 characterizes and purports to summarize portions of the Freeh

eport. That written document speaks for itself, and Penn State denies any allegation of

paragraph 87 that is different from the language used therein.

88.  Paragraph 88 characterizes and purports to summarize portions of the Freeh
Report. That written document speaks for itself, and Penn State denies any allegation of
paragraph 88 that is different from the language used therein.

89.  Penn State admits that the Freeh Report was authored by a former federal
prosecutor and judge. The balance of paragraph 89 characterizes and purports to summarize

portions of the Freeh Report. That written document speaks for itself, and Penn State denies any

allegation of paragraph 89 that is different from the language used therein.
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90.  Penn State lacks information sufficient to admit or deny what Freeh and FSS
“knew,” and therefore denies that allegation . Penn State also lacks information sufficient to
admit or deny what Spanier “likely” knew or did not know about the 1998 investigation, and
therefore denies that allegation. The balance of paragraph 90 characterizes and purports to
summarize portions of the Freeh Report. That written document speaks for itself, and Penn State

denies any allegation of paragraph 90 that is different from the language used therein.

The Freeh Report Falsely Accused Dr. Spanier Of Conspiring Te Cover Up A Sexual
Assault By Sandusky In 2001

91.  Penn State admits that the Freeh Report discusses a 2001 incident in which a Penn
State graduate assistant working with the football program, Mike McQueary, witnessed
Sandusky and a minor male in the showers of an athletic facility on the Penn State campus. Mr.
McQueary has given written statements and his testimony has been transcribed; those documents
speak for themselves. Penn State lacks independent knowledge sufficient to admit or deny the
remaining allegations of paragraph 91, and therefore denies them.

92.  McQueary has given written statements about a 2001 incident involving Sandusky
and a child, and his oral testimony has been transcribed; all of those documents speak for

themselves. Penn State lacks independent knowledge sufficient to admit or deny the remaining

allegations of paragraph 92, and therefore denies them.

93.  McQueary has given written statements and his oral testimony has been
transcribed; Dr. Dranov’s testimony also was transcribed. Those documents speak for

themselves. The allegation that Dr. Dranov was required under Pennsylvania law to report

suspected child abuse is a conclusion of law to which no response is required. Penn State lacks
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independent knowledge sufficient to admit or deny the remaining allegations of paragraph 93,
and therefore denies them

94,  McQueary and Paterno have made oral statements and their oral testimony has
been transcribed. Those documents speak for themselves. Penn State lacks independent
knowledge sufficient to admit or deny the remaining allegations of paragraph 94, and therefore

denies them.

has been transcribed. Those documents speak for themselves. Penn State lacks independent
knowledge sufficient to admit or deny the remaining allegations of paragraph 95, and therefore
denies them. Answering further, Penn State lacks information sufficient to admit or deny what
“impression” Schultz may have had, what he may have “speculated” about, and what he
“believed,” and therefore denies those allegations. Penn State also lacks direct information
sufficient to admit or deny what Paterno, Curley, or Schultz did with respect to the 2001
Sandusky incident other than what is reflected in various documents, including emails,
handwritten notes, statements and testimony, and therefore denies those allegations.

96. Schuitz and Curiey have given oral testimony, which has been transcribed and
FSS prepared written notes of the interview of Dr. Spanier. Those documents speak for
themselves. Penn State lacks independent knowledge sufficient to admit or deny the remaining
allegations of paragraph 96. Penn State also lacks independent knowledge as to what Dr.

Spanier told Freeh during his interview, and therefore denies those allegations. Penn State also

lacks knowledge sufficient to admit or deny the allegations of the last sentence of paragraph 96,
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regarding Dr. Spanier’s contemporaneous awareness of the 2001 incident, and therefore denies
those allegations.

97.  FSS prepared written notes of the interview of Dr. Spanier. Those documents
speak for themselves. Penn State lacks independent knowledge as to Curley or Schultz told Dr.
Spanier or what Dr. Spanier told FSS, and therefore denies the allegations of paragraph 97.

98.  Paragraph 98 purports to describe and characterize one or more emails. Those

paragraph 98 that is different from the language used in those documents. Alternatively, to the
extent paragraph 98 purports to summarize what Dr. Spanier told Freeh during his interview,
FSS prepared written notes of the interview of Dr. Spanier, and those documents speak for
themselves. Because Penn State lacks independent knowledge as to what Dr. Spanier told Freeh,
it denies the allegations of paragraph 98.

99.  Paragraph 99 purports to describe and characterize one or more emails. Those

emails are written documents thai
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paragraph 99 that is different from the language used in those documents. Alternatively, to the
extent paragraph 99 purports to summarize what Dr. Spanier told FSS during his interview, FSS
prepared written notes of the interview of Dr. Spanier, and those documents speak for
themselves. Because Penn State lacks independent knowledge as to what Dr. Spanier told Freeh,
it denies the allegations of paragraph 99.

100.  FSS prepared notes of the interview of Dr. Spanier. Those documents speak for

themselves, and Penn State denies any allegation of paragraph 100 that is different from the
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language used therein. Because Penn State lacks independent knowledge as to what Dr. Spanier
told Freeh, it denies the allegations of paragraph 100.

101. Penn State lacks information sufficient to admit or deny the allegations of
paragraph 101, and therefore denies them.

102.  Paragraph 102 contains numerous characterizations of, and abbreviated quotations
from, the Freeh Report. That written document speaks for itself, and Penn State denies any
paragraph 102 that is different from the language used therein. A
the allegation in paragraph 102 that the Freeh Report contains “defamatory statements regarding
Dr. Spanier and his actions in 2001 is a conclusion of law to which no response is required.

103.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 103, and therefore denies them.

104.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 104, and therefore denies them.

Knew That The Freech R

capegoat Dr. Spanier

72!

105. Penn State admits that Freeh stated in the Report and in the accompanying press
conference that the FSS investigation had been comprehensive, complete, and independent.
Penn State admits that it intended that FSS not only be “viewed as” being, but actually be, an
“impartial and disinterested neutral, with no stake, in the ultimate outcome of the investigation.”
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from the foregoing limited admissions.
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106. Penn State admits that Freeh indicated, truthfully, that the final Freeh Report
would be released to the public and to the Penn State Board of Trustees at the same time. Penn
State also admits that the fact that its Board did not get an advance copy of the Freeh Report was
one indicia of the independence of the FSS investigation. Penn State denies as untrue any
allegation of paragraph 106 that is inconsistent with or different from the foregoing admissions.

107. Penn State admits that members of the Special Investigations Task Force had

onversations with memb

hS
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nembers of FSS about the status o
denies as untrue each and every remaining allegation of paragraph 107, including the allegation
that Board members had been advised of the “likely outcome” of the FSS investigation before
the Report was released.

108.  Penn State denies as untrue each and every allegation of paragraph 108, including

but not limited to the allegations that any members of its Board of Trustees talked with any

representative of FSS about “targeting” Dr. Spanier, or about plotting to deny Dr. Spanier an

email string that is appended thereto. That written document speaks for itself, and Penn State
denies any allegation of 108 that is different from the language used therein. Answering further,
Penn State denies that the email string reflects a “plot” by “Freeh and board members” to deny
Dr. Spanier an employment opportunity.

109. Penn State denies as untrue each and every allegation of paragraph 109.

110.  Penn State admits that the Special Investigations Task Force was formed by the
Board of Trustees to oversee the FSS investigation on behalf of the University. Penn State

denies as untrue each and every remaining allegation of paragraph 110.
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111.  The first sentence of paragraph 111 refers to a written engagement letter between
Penn State and FSS. That document speaks for itself, and Penn State denies any allegation of
paragraph 111 that is different from the language used therein. Penn State denies as untrue each
and every allegation in the second sentence of paragraph 111.

112.  Paragraph 112 is an attempt to characterize a written engagement letter between
Penn State and FSS. That document speaks for itself, and Penn State denies the allegations of
paragraph 112 that are different from the lar

113. Penn State admits that criminal charges were brought against Schultz, Curley, and
Sandusky before the University retained FSS. Penn State lacks information sufficient to admit or
deny the remaining allegations of paragraph 113, and therefore denies them.

114. Penn State admits that, on June 16, 2012, the Associated Press published an

article that included, among many other sources, references to an interview with Penn State

trustee Keith Masser. That written article speaks for itself, and Penn State denies any allegation

lacks information sufficient to admit or deny whether the Associated Press accurately reported
Mr. Masser’s statements, and therefore denies those allegations. Answering further, Penn State
incorporates paragraph 242, infra, as if set forth here in full.

115. Penn State admits that the June 16, 2012 Associated Press article was published
nearly three weeks before Freeh interviewed Dr. Spanier and nearly a month before the Freeh
Report was released. Penn State lacks information sufficient to admit or deny the allegation that

the article was “widely circulated by other media outlets,” and therefore denies that allegation.
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116. Penn State further denies that it “had publicly accused Dr. Spanier of participating
in a cover-up of Sandusky’s sexual abuse” before Freeh interviewed him. Penn State denies that
its Board of Trustees ever voiced a “public position” about what the Freeh Report should cover
(except as set forth in the engagement letters) or the conclusions that should be reached therein.
Penn State also denies that its Board of Trustees directed Freeh to issue a report that “echo[ed]
the public position of the Board of Trustees” or that “accus[ed] Dr. Spanier of actively
participating in a cover-up and actively decidi
Answering further, Penn State denies that it, or any member of its Board of Trustees, influenced
the contents of the Freeh Report in any way. Penn State lacks information sufficient to admit or
deny the remaining allegations of paragraph 116, and therefore denies them.

117. Penn State admits, on information and belief, that Freeh knew that the University
had: removed Dr. Spanier from the Presidency and removed Paterno from his head coaching
position, that Schultz had returned to retirement, and that Curley was on leave. Penn State
rd of Trustees, in in any way directed FSS or Freeh to
“scapegoat” any individual or “justiffy] the Board’s actions.” Penn State lacks information
sufficient to admit or deny the remaining allegations of paragraph 117, including the remaining
allegations about what Freeh “knew,” and therefore denies them.

118. Penn State admits that it learned during discovery in other litigation that:

(a) FSS’s Omar McNeill had periodic brief conference calls with NCAA General Counsel
Donald Remy, and that those calls did not entail the sharing of privileged information, (b) the
NCAA provided FSS with questions it hoped FSS would ask potential witnesses; and (c) the

NCAA agreed to forego an investigation pending the outcome of the FSS investigation. Penn
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State denies as untrue the allegation that NCAA officials “provided the blueprint for” the Frech
investigation or influenced the content of the Report or the conclusions reached therein. Penn
State denies information sufficient to admit or deny all of the remaining allegations of paragraph
118, including the allegations about what Freeh “knew” or “understood,” and therefore denies
them.

119. Penn State denies that its Board of Trustees “has not done any meaningful
examination” of the Freeh Report. Penn State admits that many individua
“scrutinized” the Freeh Report since its publication over four years ago. Paragraph 119 refers to
an opinion Hearing Examiner Michael Bangs of the Pennsylvania State Employees Retirement
System issued on June 19, 2014. That written document speaks for itself, and Penn State denies
any allegation of paragraph 119 that is different from the language used therein. Penn State

denies any remaining allegations of paragraph 119.

120.  Paragraph 120 refers to an opinion Hearing Examiner Michael Bangs of the

document speaks for itself, and Penn State denies any allegation of paragraph 120 that is
different from the language used therein.

121.  Penn State admits that Rodney Erickson was President during the FSS
investigation and when the Report was released. Paragraph 121 purports to quote snippets of
statements President Erickson allegedly made, albeit without specifying whether those
statements are oral or written, or when, or in what context, they were made. Without such
identifying information, Penn State lacks information sufficient to admit or deny those

allegations, and therefore denies them.
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122. Penn State admits that Eric Barron currently is its President. Paragraph 122
purports to quote snippets of statements President Barron allegedly made, albeit without
specifying whether those statements are oral or written, or when, or in what context, they were
made. Without such identifying information, Penn State lacks information sufficient to admit or
deny those allegations, and therefore denies them. Penn State denies that the Freeh Report has
been or continues to be “the basis for many important decisions made by the Trustees,” except
with respect to the University’s implementati
Report. Penn State lacks information sufficient to admit or deny the aliegation that the Freeh
Report has been and/or continues to be the basis for many important decisions by the NCAA and
therefore denies that allegation.

123.  Paragraph 123 purports to quote from a written commentary on ESPN.com. That

writing speaks for itself, and Penn State denies any allegation of paragraph 123 that is different

from the language used therein.
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124.  Penn State denies as untrue each and every allegation of paragraph 124, including
the allegation that it breached the Separation Agreement and the allegation that it caused Dr.
Spanier any harm or damage.

125.  Paragraph 125 purports to characterize the Separation Agreement. That document
speaks for itself, and Penn State denies any allegation of paragraph 125 that is different from the
language used therein, including but not limited to the allegation that the Separation agreement

prohibits Penn State’s Board of Trustees from making “any negative comments about Dr.
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Spanier” except in limited circumstances. Answering further, Penn State denies that it breached
the Separation Agreement.

126. Penn State admits that Keith Masser, a member of its Board of Trustees, gave an
interview to the Associated Press in June 2012. Answering further, Penn State admits, on
information and belief, that Trustee Masser understood that statements he made to the Associated
Press might be published to the general public. Penn State lacks information sufficient to admit
or deny that the quotation in that story the Associated
accurately reflects his remarks, and therefore denies that allegation. Answering further, Penn
State incorporates paragraph 242, infra, as if set forth here in full.

127.  Penn State incorporates paragraph 126, supra, by reference as if set forth here in
full. Answering further, Penn State denies as untrue the allegations that it failed to comply with
its obligations under section 13 of the Separation Agreement with respect to Trustee Masser, and
denies any remaining allegations of paragraph 127.

128. Penn Sta

ncorporates by reference para
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full. Answering further, Penn State denies that any information or opinion Trustee Masser made
to the Associated Press was “false,” or, in the alternative, that any such statement 1s actionabie
under section 13 of the Separation Agreement. Penn State lacks information sufficient to admit
or deny the allegations in the second sentence of paragraph 128 with respect to Dr. Spanier’s
knowledge and involvement, and therefore denies those allegations.

129. Penn State admits, on information and belief, that Trustee Masser’s Statement

as untrue each and every remaining allegation of paragraph 129.
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130. Penn State denies as untrue each and every allegation of paragraph 130.

131. Penn State admits that the July 12, 2012 press release was issued after the
publication of the Freeh Report and after the conclusion of FSS’s work on behalf of Penn State.
The rest of paragraph 131 purports to quote from that written press release. That document
speaks for itself, and Penn State denies any allegation of paragraph 131 that is different from the
language used therein.

132.  Penn State incorpor:
full.

133.  Admitted.

134.  Penn State denies as untrue the allegations of the first sentence of paragraph 134.
Penn State lacks information sufficient to admit or deny the allegations of the second sentence of
paragraph 134, and therefore denies them.

135. Penn State admits that its dissemination of the July 12, 2012, press release to the

eneral nublic was “vol ntary,” in the sense that it was not the prndll(‘,t of
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duress or coercion. Penn State denies as untrue each and every remaining allegation of
paragraph 135.

136. Penn State admits the allegations of the first sentence of paragraph 136. The
reference in the second sentence of paragraph 136 to Penn State “permit[ing]” then-Trustees
Frazier and Peetz to make various statements is vague and ambiguous and not susceptible of a
response; accordingly, Penn State denies that allegation. Penn State also incorporates paragraph
218, infra, as if set forth here in full, and, with respect to the five bullets points in paragraph 136,

further answers as follows:
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Bullet #1: Penn State denies that the statement: “Judge Freeh’s Report is both sad and
sobering” is either a negative statement about Dr. Spanier or an untrue statement about
Dr. Spanier. Penn State denies that the statement: “Our administrative leadership also
failed” is either a negative statement about Dr. Spanier or an untrue statement about Dr.
Spanier. In the balance of this quote, then-Trustee Frazier summarized one finding of the

Freeh Report, and did not make any independent statement about Dr. Spanier that was

Bullet #2: Penn State denies that any of the sentences and sentence fragments in this
bullet point are either a negative statement about Dr. Spanier or an untrue statement about
Dr. Spanier.

Bullet #3: Penn State denies that any of the sentences in this bullet point are either a
negative statement about Dr. Spanier or an untrue statement about Dr. Spanier.

Bullet #4: Penn State denies that any of the sentences in this bullet point are either a

Bullet #5: Penn State denies that any of the sentences in this bullet point are either a
negative statement about Dr. Spanier or an untrue statement about Dr. Spanier.

137. Penn State incorporates by reference its response to paragraph 136, supra, as if set

forth here in full. Penn State admits that it organized the July 12, 2012 press conference and that

President Erickson was present for and participated in the press conference. Penn State denies

that it organized that press conference “with full knowledge that Frazier and Peetz would make

negative comments about Dr. Spanier.” Answering further, Penn State denies that it failed to use

reasonable efforts to cause either then-Trustees Frazier or Peetz not to make negative comments

231 -



about Dr. Spanier in the July 12, 2012 press conference to the media, to their professional
colleagues or to any other members of the public, unless required by law or to comply with legal
obligations and/or to provide truthful information in connection with ongoing or forthcoming
investigations, and incorporates paragraph 218, infra, as if set forth here in full.

138. Penn State denies the allegations of the first sentence of paragraph 138. Penn
State lacks information sufficient to admit or deny the allegations of the second sentence of
paragraph 138, with respect to Dr. Spani
those allegations.

139. Penn State denies each and every allegation of paragraph 139.

140. Penn State admits, on information and belief, that, shortly after giving testimony
to the grand jury investigating Sandusky in April 2011, Dr. Spanier and then-Penn State General

Counsel Cynthia Baldwin had a conference call or meeting with Steve Garban, the then-Chair of

the Board of Trustees. Penn State denies that Dr. Spanier fully, accurately, or adequately

nature or scope of his own involvement in investigating and responding to allegations of
Sandusky conduct during that call or meeting, as more fully set forth in paragraphs 304-311,
infra, which are incorporated as if set forth here in full. Penn State also denies that Dr. Spanier
fully, accurately, or adequately briefed Mr. Garban during that call or meeting about the likely
impact the grand jury investigation would have on the University. Penn State denies any
remaining allegations of paragraph 140 that are different from or inconsistent with the foregoing

limited admissions.
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141. Penn State admits that, on May 12, 2011, Ms. Baldwin provided information
about the grand jury investigation to the Board of Trustees sitting in executive session, and
admits that, on information and belief, Dr. Spanier participated in arranging that discussion.
Penn State admits that the Trustees who attended that session had an opportunity ask questions.
Penn State denies that Dr. Spanier fully, accurately, or adequately “brief[ed]” the Board during
this session about his knowledge of Sandusky-related conduct and/or the nature or scope of his

~ an £
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own involvement in investigating and responding to allegations of Sandu

Sandusky conduc
fully set forth in the averments of the New Matter, infra, which are incorporated by reference as
if set forth here in full. Penn State also denies that Dr. Spanier fully, accurately, or adequately
briefed the Board during this session about the likely impact the grand jury investigation would
have on the University. Penn State denies any remaining allegations of paragraph 141 that are
different from or inconsistent with the foregoing limited admissions.

142.  Penn State lacks information sufficient to admit or deny the allegations in
anier may have learned from Ms. Baldwin regarding the
Sandusky investigation, and, accordingly, lacks information sufficient to admit or deny the
allegation that Dr. Spanier “informed Board members of all the information he learned from
Baldwin and did not withhold any relevant information,” and therefore denies those allegations.
Penn State denies that Dr. Spanier ever fully, accurately, or adequately briefed any individual
Board member (including the then-Chair) or the Board as a whole about his knowledge of
Sandusky-related conduct and/or the nature or scope of his own involvement in investigating and

responding to allegations of Sandusky conduct, as more fully set forth in paragraphs 304-314,

infra, which are incorporated by reference as if set forth here in full. Penn State also denies that
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Dr. Spanier fully, accurately, or adequately briefed any individual Board member (including the
then-Chair) or the Board as a whole about the likely impact the grand jury investigation would
have on the University.

143.  Penn State lacks information sufficient to admit or deny when Dr. Spanier learned
from Ms. Baldwin that Sandusky, Curley, and Schultz were to be criminally charged, and
therefore denies the allegations in the first sentence of paragraph 143. Penn State denies that Dr.
Spanier ever fully, accure
knowledge of Sandusky-related conduct and/or the nature or scope of his own involvement in
investigating and responding to allegations of Sandusky conduct, as more fully set forth in
paragraphs 304-314, infra, which are incorporated by reference as if set forth here in full. Penn
State also denies that Dr. Spanier fully, accurately, or adequately briefed the then-Board Chair or
Vice Chair about the likely impact the forthcoming presentment would have on the University.

144.  Penn State incorporates by reference paragraphs 136, 137, and 138, supra, as if
set forth here in full.
Frazier and Peetz made at the July 12, 2012, press conference were “voluntary,” in the sense that
they were not the product of coercion or duress. Penn State denies as untrue each and every
remaining allegation of paragraph 144. Answering further, the statements made by then-Trustees
Frazier and Peetz were made, in whole or in part, to comply with the fiduciary obligations they

owed the University as Trustees, and to provide truthful information in connection with an

ongoing or forthcoming investigation.
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145.  Penn State admits the allegations of the first sentence of paragraph 145. Penn
State admits that then-Trustee Frazier offered the opinions attributed to him in paragraph 145 at a
press conference on July 13, 2012, but denies that those opinions were “of Dr. Spanier.”

146.  Penn State denies each and every allegation of paragraph 146.

147.  Penn State incorporates by reference its response to paragraphs 145 and 146,
supra, as if set forth here in full. Penn State admits that it organized the July 13, 2012 press
Frazier and Peetz would make negative comments about Dr. Spanier.” Answering further, Penn
State denies that it failed to use reasonable efforts to cause then-Trustees Frazier or Peetz not to
make negative comments about Dr. Spanier in the July 13, 2012 press conference to the media,
to their professional colleagues or to any other members of the public, unless required by law or
to comply with legal obligations and/or to provide truthful information in connection with
ongoing or forthcoming investigations.

148. Penn St
State lacks independent knowledge sufficient to admit or deny the allegations of the second
sentence of paragraph 148, including with respect to Dr. Spanier’s knowledge and conduct, and
therefore denies those allegations.

149. Penn State incorporates by reference paragraphs 145, 146, 147, and 148, supra, as
if set forth here in full. Answering further, Penn State admits that the statements then-Trustee
Frazier made at the July 13, 2012, press conference were “voluntary,” in the sense that they were

not the product of coercion or duress. Penn State denies as untrue each and every remaining
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allegation of paragraph 149. Answering further, Penn State incorporates paragraph 226, infra, as
if set forth here in full.

150.  Penn State admits that thirteen members of its Board of Trustees participated in a
pre-planned, in-person group interview with New York Times reporters in New Jersey on
January 18, 2012. Penn State denies that it failed to use reasonable efforts to cause those
Trustees not to make negative comments about Dr. Spanier in that interview, unless required by
law or to cor
ongoing or forthcoming investigations. Answering further, Penn State denies that, a comment by
a Trustee about Dr. Spanier — even if negative, and even if not (a) required by law, (b) made to
comply with legal obligations or (¢) to provide truthful information in connection with ongoing
or forthcoming investigations — constitutes a breach of the Separation Agreement, provided Penn

State made reasonable efforts to cause the Trustee not to make that comment. Penn State denies

that any of the statements listed in paragraph 150 are actionable, and incorporates paragraph 254,

infro
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in paragraph 150:

Bullet #1: The quotation in this bullet point is not a negative comment about Dr. Spanier
made by any Trustee; rather, it is the reporter’s characterization and summary of a three-
hour-long interview, without specific attribution to any Trustee. Moreover, this self-
described recitation of how unidentified Trustees “felt” is not actionable as a breach of
the Separation Agreement for all of the reasons set forth in paragraph 254, infra.

Bullet #2: The quotation in this bullet point is not a “negative comment about Dr.

Spanier” made by any Trustee; rather, it is the reporter’s characterization and summary of
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a three-hour-long interview, without specific attribution to any Trustee. Moreover, this
self-described recitation of how unidentified Trustees “felt” is not actionable as a breach
of the Separation Agreement, for all of the reasons set forth in paragraph 254, infra.
Bullet #3: The quotation in this bullet point is not a “negative comment about Dr.
Spanier” made by any Trustee; rather, it is the reporter’s characterization and summary of
a three-hour-long interview, without specific attribution to any Trustee. Moreover, even
ifl-i, R A T T
the Separation Agreement, for all of the reasons set forth in paragraph 254, infra.
Bullet #4: The first sentence in this bullet point is not a “negative comment about” Dr.
Spanier made by any Trustee. To the contrary, it is the reporter’s characterization and
summary of a three-hour-long interview, without attribution to any specific Trustee.

Penn State lacks information sufficient to admit or deny whether the quotation attributed

to Trustee Lubert is an accurate report of Trustee Lubert’s statement to the reporter, and

not actionable as breaches of the Separation Agreement, for all of the reasons set forth in
paragraph 254, infra.

Bullet #5: Penn State lacks information sufficient to admit or deny whether the quotation
attributed to then-Trustee Peetz is an accurate report of her statement to the reporter and
therefore denies that allegation. In any event, the statement attributed to Trustee Peetz is
not actionable as a breach of the Separation Agreement, for all of the reasons set forth in

paragraph 254, infra.
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Bullet #6: The quotation in this bullet point is not a “negative comment about™ Dr.
Spanier made by any Trustee. To the contrary, it is the reporter’s characterization and
summary of a three-hour-long interview, without attribution to any specific Trustee. In
any event, the statement is not actionable as a breach of the Separation Agreement, for all
of the reasons set forth in paragraph 254, infra.

151. Penn State admits that it was aware of this planned group interview before it
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occurred. Penn State incorporates paragraph 150, supra,
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denies each and every allegation of the second sentence of paragraph 151.

152. Penn State incorporates paragraph 150, supra, as if set forth here in full. Penn
State lacks direct knowledge sufficient to admit or deny the allegation in the second sentence of
paragraph 152 regarding Dr. Spanier’s knowledge, and accordingly denies that allegation.

153.  Penn State incorporates by reference paragraphs 140, 141, 142, and 143, supra, as

if set forth here in full.
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if set forth here in full.

155.  Penn State lacks information sufficient to admit or deny the allegations of
paragraph 155, and accordingly denies each and every such allegation.

156. Penn State lacks information sufficient to admit or deny the allegations of the first
two sentences of paragraph 156, and therefore denies them. Penn State admits that Dr. Spanier
took part in a series of emergency meetings that followed the issuance of the presentment.
Answering further, Penn State incorporates paragraphs 140, 141, 142, and 143, supra, as if set

forth here in full.
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157. Penn State admits that the Grand Jury presentment was released on November 5,
2011, and admits that emergency Board meetings were held on Saturday, November 5, and
Sunday, November 6. Penn State lacks information sufficient to admit or deny the remaining
allegations of paragraph 157, and therefore denies them. Answering further, Penn State
incorporates by reference paragraphs 140, 141, 142, and 143, supra, as if set forth here in full.

158. Penn State lacks information sufficient to admit or deny the allegations of

159. Penn State denies the allegations of the first sentence of paragraph 159. Penn
State admits that the concept of issuing a press release was discussed in a full session of the
Board of Trustees on Sunday, November 6, 2011. Penn State denies that the press release that
Dr. Spanier issued on Monday, November 7, 2011, “emanated from” the November 6 Board
discussion. Penn State lacks information sufficient to admit or deny the remaining allegations of

paragraph 159, and therefore denies them.

160. Penn State admits that the statements Trustees made in the January 2012
interview with the New York Times were “voluntary,” in the sense that they were not the
product of coercion or duress. Penn State denies as untrue each and every remaining allegation
of paragraph 160, for the reasons set forth in paragraph 254, infra, which is incorporated as if set
forth here in full.

161. Penn State denies as untrue the allegations of paragraph 161, for the reasons set

forth in paragraph 150, supra, and paragraph 254, infra, which are incorporated by reference as

if set forth here in full.
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162. Penn State lacks direct knowledge sufficient to admit or deny the allegations
about Dr. Spanier’s knowledge of Sandusky’s conduct or his own conduct in relation thereto, and

therefore denies each and every allegation in paragraph 162.

Dr. Spanier Has Suffered Significant Reputational, Emotional, And Economic Harm
As A Result Of Penn State’s And The Board Members’ Statements

1

163. Penn State denies as untrue each and every allegation of paragraph 16

U8 ]

Answering further, any reputational damage Dr. Spanier claims to have suffered was the result
of, inter alia, the Sandusky-related emails he sent or received in 1998 and 2001, the serious
criminal charges that were brought against him, the state grand jury’s detailed and public
description of his alleged crimes, his own public statements and interviews, and the negative
press coverage triggered by all of the above, not by any conduct of the University or its Trustees.

164. Penn State denies each and every allegation of paragraph 164. Answering further,
3, supra, as i

165. Penn State lacks information sufficient to admit or deny whether the statements
described in the Amended Complaint have caused Dr. Spanier “to endure humiliation and verbal
and written personal attacks,” but denies that any such statement constitutes a breach of the
Separation Agreement or caused Dr. Spanier to suffer any legally-cognizable damage or injury.
Answering further, Penn State incorporates paragraph 163, supra, as if set forth here in full.

166. Penn State denies as untrue each and every a]legatioﬁ of paragraph 166.

167. Penn State admits that it took initial steps described in University policy HR 70 in
connection with Dr. Spanier’s tenure, but denies that this action was a breach of the Separation

Agreement. Penn State denies any allegation of paragraph 167 that is different from or
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inconsistent with the foregoing admission, including the allegation that this conduct was
undertaken “with the acquiescence of the Board of Trustees.”

168. Penn State admits that in November 2012, after Dr. Spanier was charged with
committing serious crimes, it instructed Dr. Spanier not to hold himself out as representing the
University. The University denies that this action was a breach of the Separation Agreement.

169. Penn State denies the allegations of paragraph 169.
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171.  Penn State admits that, after Dr. Spanier was charged with committing serious
crimes, it terminated his connection and access to the University’s computer network and email
systems. Penn State denies any allegation of paragraph 171 that is different from or inconsistent
with the foregoing admission.

172.  Penn State admits that, after Dr. Spanier was charged with committing serious
crimes, it retrieved the computer, laptop, iPad and printer the University previously had provided

0in, 1

-

with the foregoing admission.

173. Penn State admits that, on or about July 13, 2012, the day after the Freeh Report
was released, an individual at Penn State arranged to have a “request no contact” code placed on
Dr. Spanier’s record in the University’s Alumni Association database, and that this temporarily
resulted in Dr. Spanier from receiving communications and mailings from the Alumni

Association. Answering further, Penn State admits that this conduct was temporary, was later

iny University official, and was not, in any event a breach of the

Separation Agreement.
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174. Penn State lacks information sufficient to admit or deny whether Dr. Spanier “has
been the subject of excoriation by reporters, activists, columnists, editorial writers, and
bloggers,” but denies that any such conduct is “because of” any actionable conduct by Penn
State. Answering further, any “excoriation” Dr. Spanier claims to have suffered was the result
of, inter alia, the Sandusky-related emails he sent or received in 1998 and 2001, the serious
criminal charges that were brought against him, the state grand jury’s detailed and public
description of his alleged crimes, his own public st:
press coverage triggered by all of the above, not by any conduct of the University or its Trustees.

175. Penn State lacks information sufficient to admit or deny whether Dr. Spanier has
“lost a number of rewarding employment opportunities,” but denies that any such “loss™ is the
direct or proximate result of any actionable conduct by Penn State. Answering further, any

employment opportunities Dr. Spanier claims to have lost was the result of, inter alia, the

Sandusky-related emails he sent or received in 1998 and 2001, the serious criminal charges that

crimes, his own public statements and interviews, and the negative press coverage triggered by
all of the above, not by any conduct of the University or its Trustees.

176. Penn State denies as untrue each and every allegation of paragraph 176.
Answering further, Penn State incorporates paragraph 163, supra, as if set forth here in full.

Penn State Breaches The Separation Agreement By Failing To Provide Required
Administrative Support

177. Penn State denies as untrue each and every allegation of paragraph 177.
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178. Penn State admits that, in or around May 2012, Dr. Spanier was in discussions
with the University about securing an office location and an assistant, and admits that no such
arrangements ultimately were ever finalized. Penn State admits that its Spring 2012 course list
did not contain a course to be taught by Dr. Spanier. Penn State admits that, on November 2,
2012, Provost Pangborn sent Dr. Spanier a letter; that document speaks for itself, and Penn State
denies any allegation of paragraph 178 that is different from the language used therein. Penn

~0

State denies any remaining allegation of paragraph 178
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that is different from or inconsistent with
the foregoing admissions.

179. Penn State admits that, on November 14, 2012, it sent individuals from its IT
Department to Dr. Spanier’s home to retrieve the desktop computer, laptop, iPad, and associated
electronics it previously had provided to Dr. Spanier, admits that it terminated Dr. Spanier’s
access to the University’s computer network, and that it directed IT support personnel not to

contact Dr. Spanier. Penn State denies any remaining allegation of paragraph 179 that is

180. Paragraph 180 is an effort to characterize the Separation Agreement, which is a
written document that speaks for itself. Penn State denies any allegation of paragraph 180 that is
different from the language used in that document. Penn State denies that it breached the
Separation Agreement.

181. Penn State admits that, in or around August 2016, Dr. Spanier advised it, through
litigation counsel, that he was experiencing difficulty accessing the Recreattonal Hall Building
and checking out a library book. Penn State investigated, but could not replicate the problems

Dr. Spanier purports to be having with his ID card. Penn State denies that it deactivated Dr.
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Spanier’s ID card or took other steps to limit his access to these facilities, denies that this matter
is not resolved, denies that this matter ever reached the desk of the General Counsel, and denies
that these incidents constitute a breach of the Separation Agreement.

Penn State Breaches The Separation Agreement By Repeatedly Refusing To Indemnify
Dr. Spanier And Hold Him Harmless Against Legal Fees And Related Covered Costs

182. Penn State denies as untrue each and every allegation of paragraph 182.

183.  Paragraph 183 is an incomplete characterization of provisions of the 2010
Employment Agreement and the Separation Agreement, which are written documents that speak
for themselves. Penn State denies any allegation of paragraph 183 that is different from the
language used in those documents.

184.  Penn State admits that Dr. Spanier has demanded, on
it indemnify him against certain fees and costs, but, on information and belief, denies that he
demanded payment of any of the listed Hiltzik Strategies invoices at or around the dates noted,
as Penn State, after undertaking a diligent search, has not located records of being provided with
those invoices. Penn State admits that it has not paid the invoices (or, in some instances,
disputed portions of invoices) listed in the table. Penn State denies that all of the listed invoices
reflect “Covered Costs,” as Dr. Spanier defined that term in paragraph 57 of the Third Amended
Complaint or are within the scope of the University’s indemnification obligations under the
Bylaws, the 2010 Employment Agreement, or the Separation Agreement, denies that those
invoices describe (or that Dr. Spanier su
demonstrate that those invoices reflect “Covered Costs,” and denies that Dr. Spanier complied

with conditions precedent to obtaining indemnification. Penn State further denies that it
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breached the 2010 Employment Agreement or the Separation Agreement by not paying those
invoices and denies each and every remaining allegation of paragraph 184.

185. Penn State admits that it has a directors and ofticers policy with National Union
Fire Insurance Company of Pittsburgh, Pa. (“National Union,” and “the D&O Policy™), and
admits that a University representative advised Dr. Spanier that, in the first instance, Dr. Spanier

should submit directly to National Union those invoices for which he was seeking

) RO
1

reimbursement. Penn State denies paragraph 185 to the extent it alleges or implies that all of

-t

invoices that Dr. Spanier submitted to National Union and/or to Penn State were within the scope
of Penn State’s indemnification obligations or otherwise were proper subjects of indemnification
under its Bylaws, the 2010 Employment Agreement, or the Separation Agreement. Penn State
further denies that Dr. Spanier has complied with all conditions precedent to indemnification by
either National Union and/or Penn State. Penn State denies any allegation of paragraph 185 that
is different from or inconsistent with the foregoing limited admissions.

186.  The first sentence of
required. The second sentence of paragraph 186 is an attempt to characterize unspecified written
“[c]orrespondence with National Union’s counsel at the law firm Peabody & Arnold LLP.”

Penn State lacks information sufficient to admit or deny the substance of that unidentified
correspondence, or any other oral or written communications between Dr. Spanier and National
Union in which Penn State was not a participant. The second sentence of paragraph 186 is an
attempt to characterize the 2010 Employment Agreement, the Separation Agreement, and the

D&O Policy, and Penn State denies an

y allegation that is different from the language used in

those documents.
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187. Penn State admits that Dr. Spanier has, through his counsel, provided a number of
invoices to it and, on information and belief, to National Union, and admits that Dr. Spanier has
requested payment for the fees and costs reflected in those invoices. Penn State admits that it or
National Union has paid certain invoices and not others. Penn State denies that all of the fees
and costs reflected in those invoices are “Covered Costs,” and denies that all of the invoices

contained (or that Dr. Spanier subsequently provided) information sufficient for Penn State or

-

Jnion to determine whether the charges retlec
indemnification under Penn State’s Bylaws, the 2010 Employment Agreement, or the Separation
Agreement. Penn State also denies as untrue the final sentence of paragraph 187.

188.  Penn State admits that Dr. Spanier has provided it and National Union with
invoices from Sullivan & Cromwell LLP (“Sullivan & Cromwell””) and Schnader Harrison Segal

& Lewis (“Schnader Harrison™). After undertaking a diligent search, Penn State has been unable

to locate records showing that Dr. Spanier provided it with invoices from Hiltzik Strategies, LLC

State admits that it and/or its insurer paid some of those invoices but not others, as more fully
described infra. Penn State denies that the fees and costs reflected in those invoices are Covered
Costs and denies that all of the invoices contained (or that Dr. Spanier subsequently provided)
information sufficient for Penn State or National Union to determine whether the charges are
within the scope of Penn State’s indemnification obligation or otherwise are proper subjects of
indemnification under the University’s Bylaws, the 2010 Employment Agreement, the
Separation Agreement, or the D&O Policy. Penn State denies as untrue the remaining

allegations of paragraph 188.
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189.  Penn State denies that it has “refused to pay” the Sullivan & Cromwell invoices
described in paragraph 189. Penn State also denies that those invoices reflect Covered Costs and
denies that the Sullivan & Cromwell invoices contain (or that Dr. Spanier subsequently
provided) information sufficient for Penn State or National Union to determine whether the
charges are within the scope of Penn State’s indemnification obligation and/or are otherwise
proper subjects of indemnification under the University’s Bylaws, the 2010 Employment
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invoices are vague, conclusory, and lacking in specificity. Accordingly, Penn State, denies that
the Sullivan & Cromwell invoices “became due and owing upon receipt.”

190. Penn State admits that certain criminal charges against Dr. Spanier were
dismissed following a ruling by the Superior Court regarding attorney-client privilege issues
involving Cynthia Baldwin, formerly the General Counsel of Penn State. The Superior Court’s
decision speaks for itself and Penn State denies any allegation of paragraph 190 that is different
from the languag
allegation that the briefing and oral argument in that appeal was “extensive,” and accordingly
denies that allegation. Penn State admits, on information and belief, based on public records,
that Sullivan & Cromwell and Schnader Harrison both represented Dr. Spanier in connection
with that appeal, and admits, based on public records, that certain of the criminal charges against
Dr. Spanier have been dismissed. Because the Sullivan & Cromwell invoices are conclusory,
vague and lacking in specificity, Penn State lacks information sufficient to admit or deny the

allegation in the first sentence of paragraph 190. Penn State also denies any remaining allegation

of paragraph 190.
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191.  Penn State admits that it directed Dr. Spanier’s counsel to remit the Sullivan &
Cromwell invoices to National Union in the first instance, and admits, on information and belief,
that Dr. Spanier’s counsel did so. Penn State lacks information sufficient to admit or deny the
substance of any oral or written communication between Dr. Spanier’s counsel and National
Union in which it was not a participant. Penn State denies as untrue the first sentence of

paragraph 191 to the extent it alleges or implies that, by instructing Dr. Spanier’s counsel to send

and costs reflected therein were payable under the terms of the D&O Policy and/or under the
University’s Bylaws, the 2010 Employment Agreement, or the Separation Agreement. Penn
State admits that, on February 4, 2016, Margaret Janowiak, Claims Manager in the University’s
Risk Management Office, received two Sullivan & Cromwell invoices, dated September 2, 20135,
and January 28, 2016, from Dr. Spanier’s counsel, and that Sullivan & Cromwell demanded

payment of same. Answering further, Penn State responds that the Sullivan & Cromwell
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192.  Penn State admits the allegations of paragraph 192, but denies any implication
that, by forwarding the Sullivan & Cromwell invoices to National Union for review, Penn State
was admitting or representing that the fees and costs reflected therein were “Covered Costs,” or
were subject to reimbursement under the D&O Policy and/or under the University’s Bylaws, the
2010 Employment Agreement, or the Separation Agreement.

193.  Paragraph 193 is an effort to characterize an email. That document speaks for

itself. and Penn State denies anv allega i

...... , and Penn State denies any 193 that is different from the language
o o

used in that email. Answering further, Penn State responds that counsel for National Union, Ms.
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Kao, advised Schnader Harrison attorney Ainslie that National Union had not been asked to

consent to, and did not consent to, the fees incurred by Sullivan & Cromwell, and that, if such
consent had been sought, National Union would have declined to give it. On information and
belief, National Union questioned why Dr. Spanier required two law firms to represent him in
the matter in question. Answering further, Penn State responds that the Sullivan & Cromwell

invoices are conclusory, vague, and lacking in specificity, and therefore do not allow National

Schnader Harrison was overlapping or duplicative, whether the Sullivan & Cromwell charges
were reasonable, and/or whether the Sullivan & Cromwell charges are for “Covered Costs.”
194.  Penn State incorporates by reference paragraph 193, supra, as if set forth here in
full. Answering further, Penn State lacks information sufficient to admit or deny what Dr.
Spanier “understood” with respect to the University’s obligations, or his motivation for writing

to Mr. Masser, and therefore denies that allegation. Penn State admits that, on or about

University’s Board of Trustees, and attached two Sullivan & Cromwell invoices and certain
correspondence from National Union and demanded that the University pay those invoices.
Penn State denies that those invoices were “past due,” denies that the information provided
demonstrated that the invoices reflected “Covered Costs,” and denies any allegation of paragraph
194 that is different from or inconsistent with the foregoing limited admissions.

195.  Paragraph 195 is an attempt to characterize a letter. That written document
speaks for itself and Penn State denies any allegation of paragraph 195 that is different from the

language used therein.
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196. Penn State admits that attorney Booker of Reed Smith sent a letter to Jetfrey Wall
of Sullivan & Cromwell and Elizabeth Ainslie of Schnader Harrison on March 14, 2016. That
letter speaks for itself, and Penn State denies any allegation of paragraph 196 that is different
from the language used therein, including but not limited to the allegation that the March 14,
2016, letter constituted a “doubl[ing] down on” any refusal to pay the Sullivan & Cromwell
invoices. Penn State denies that the invoices referenced in that letter reflect Covered Costs, and
denies that the Suilivan & Cromwell invoices contain (or that Dr. Spanier subsequenily
provided) information sufficient for either National Union or Penn State to determine whether
those invoices reflect “Covered Costs.” Penn State also denies that the Sullivan & Cromwell
invoices are “overdue,” and denies any remaining allegation of paragraph 196 that is different
from or inconsistent with the foregoing limited admissions. Answering further, Penn State
responds that, in his March 14, 2016, letter, attorney Booker advised Dr. Spanier’s counsel that
the University intends to honor its Bylaws regarding the advancement of expenses, but noted that
Comt ac hic meirace 1 are obliged to be
and are otherwise reasonable and that any expenses that are subject to payment by the
University’s insurers are handled in a manner that, if possible, satisfies the requirements of the
insurer.” In that letter, attorney Booker also advised that the University “will seek a
confirmation from Dr. Spanier of his undertaking to repay all expenses advanced in the criminal
case if it is finally determined that he is not entitled to reimbursement,” as such an undertaking is
a precondition of any advancement of expenses under the University’s Bylaws. To date, Dr.

1y such lmdermkmu or confirmation
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197.  Penn State lacks direct knowledge about what information Sullivan & Cromwell
provided to National Union, or when. Penn State admits that it has copies of Sullivan &
Cromwell invoices dated March 18, 2016, and October 13, 2016, in its possession.

198.  Penn State incorporates by reference its response to paragraph 184. Penn State
admits that one of Dr. Spanier’s attorneys in this litigation, Tom Clare, sent one of Penn State’s
attorneys in this litigation, Dan Booker, a letter dated January 3, 2017, and admits that Penn State

. . U L
1

has not yet responded to that letter. Penn State denies any allegation o h 198 that i

paragraph 198 that is
different from or inconsistent with the foregoing limited admissions.

199. Penn State incorporates by reference its responses to paragraphs 189-198, supra,
as if set forth here in full. Answering further, Penn State denies it has a “legal obligation™ to pay
the Sullivan & Cromwell invoices, denies that Dr. Spanier has demonstrated that those invoices
are “Covered Costs,” and further denies that those invoices are “past due and owing.”

200. Penn State admits that it has refused to pay portions of the following Schnader

(reducing thev$1 55,714.72 invoice by $4,446.14); No. 2343167 ($28,311.50); No. 2344082
($15,727.09); and No. 2345686 ($4,676.34). Penn State denies that the services reflected in the
invoices (or portions of the invoices, as the case may be) for which Penn State has refused to
pay, including but not limited to charges associated with Dr. Spanier’s civil suit against the
University to obtain access to emails or Dr. Spanier’s internal tenure dispute with the University,
are “Covered Costs™ or are otherwise within the scope of Penn State’s indemnification
Agreement, or the Separation Agreement;

and denies that the invoices contain (or that Dr. Spanier subsequently provided) information
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sufficient for Penn State or National Union to determine that the charges reflected therein are
“Covered Costs.” Accordingly, Penn State denies that those invoices (or the disputed portions
thereof, as the case may be) “became due and owing upon receipt.”

201. Penn State admits that, on information and belief, Schnader invoice nos. 2333268
and 2334501 charge for legal services Schnader Harrison provided Dr. Spanier in a civil suit he
filed against the University in which he sought access to documents prior to sitting for an
interview with the Freeh Law Firm. Penn State admits it gave t
to all University files, including the emails that were sent or received by Dr. Spanier that were
the subject of Dr. Spanier’s civil lawsuit. Answering further, Penn State responds that, in not
providing those emails to Dr. Spanier, it was acting at the direction of the Office of the Attorney
General of Pennsylvania. Penn State admits that Michael Mustokoff represents the University.
Penn State denies as untrue any remaining allegation of paragraph 201 that is inconsistent with
the foregoing limited admissions, including but not limited to the allegation that the documents
at issue
gave an interview to the Freeh Law Firm despite not having been provided with the documents at
issue, and then subsequently voluntarily dismissed the civil lawsuit against the University.

202. Admitted.

203. Penn State denies that it “attempted to revoke” Dr. Spanier’s tenure. Penn State
admits that Schnader Harrison sent invoices dated January 16, 2013, February, 8, 2013, and
March 4, 2013 to Penn State, and demanded payment. Penn State denies any remaining

allegation of paragraph 203 that is different from or inconsistent with the foregoing limited

admission.
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204. Penn State admits that it refused to pay the invoices listed in paragraph 203, and
admits that Dunham sent emails to Schnader Harrison attorneys on February 4, 2013, and
February 5, 2013, in which he set forth the University’s position in that regard. The rest of
paragraph 204 is an attempt to characterize those emails, which speak for themselves, and Penn
State denies any allegation of paragraph 204 that is different from the language used therein.

205.  Penn State admits that, on January 3, 2017, one of Dr. Spanier’s attorneys in this

S Ny M I sa v 1.
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’s attorneys in this litigation in which he renewed the

litigation sent a letter to one of Penn State’s
demand for payment of the outstanding Schnader Harrison invoices (or the disputed portions
thereof). Penn State admits that it has not yet responded to that renewed demand, and denies any
allegations of paragraph 205 that are different from or inconsistent with the foregoing limited
admissions.

206. Penn State admits that it refused to pay all or portions of the five Schnader

Harrison invoices discussed supra. Penn State denies each and every remaining allegation of

paragraph 206, incli
invoices and the allegation that those invoices are “past due and owing.” To the contrary, the
services reflected in those invoices are outside the scope of the University’s indemnification
obligation under the Bylaws, the 2010 Employment Agreement, and the Separation Agreement.
207.  After undertaking a diligent search of its records, and not locating the identified
invoices from Hiltzik Strategies, Penn State accordingly denies receiving the invoices described
in paragraph 207. Penn State also denies that it “refused to pay” those invoices, and denies that

If such invoices are subsequently located, Penn

State will amend. Answering further, Penn State admits that it has advised Dr. Spanier’s
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attorneys that it will not pay for services the public relations firm of Hiltzik Strategies provided
to the law firm of Vaira & Riley when line items for those services appeared on invoices
submitted by Vaira & Riley. Public relations services are outside the scope of the University’s
indemnification obligations under the Bylaws, the 2010 Employment Agreement, or the
Separation Agreement.

208. Penn State incorporates paragraph 207, supra, as if set forth here in full. Penn
State responds that, because it was never provided information a
public relations services Hiltzik Strategies may have provided to Vaira & Riley and Schnader
Harrison, it lacks information sufficient to admit or deny those allegations. Answering further,
Penn State denies that it caused Dr. Spanier to suffer any “legal [or] public relations damage™
when it terminated Dr. Spanier from the presidency, and denies as untrue the remaining

allegations of paragraph 208.

209. Penn State incorporates by reference paragraph 207, supra, as if set forth here in

210. Penn State incorporates by reference paragraph 207, supra, as if set forth here in
full, and denies as untrue the allegations of paragraph 210, including but not limited to the
allegation that a Hiltzik Strategies invoice was provided to attorney Dunham in December 2011.

211. Penn State incorporates by reference paragraph 207, supra, as if set forth here in
full, and therefore denies as untrue the allegations of paragraph 211 for the reasons set forth
therein. Answering further, Penn State lacks information sufficient to admit or deny: when

Hiltzik Strategies billed Schnader Harrison; whether (or when) Schnader Harrison attorneys

-54 -



submitted those Hiltzik Strategies invoices to National Union; and the nature of National
Union’s response (if any) to the alleged submission of those invoices.

212. Paragraph 212 is an attempt to characterize a letter. That written document
speaks for itself, and Penn State denies any allegation of paragraph 212 that is different from the
language used therein. Answering further, Penn State denies that the Hiltzik Strategies invoices
reflect “Covered Costs,” and denies that its failure to pay the invoices described in paragraph 207
of the Third Amended Complaint constitutes a breach of the Separatior
further, Penn State responds that attorney Dunham replied to attorney Ainslie’s letter by letter
dated February 15, 2013. In that letter, Dunham formally “ask[ed] and require[d] that Dr.
Spanier send us an express written undertaking to reimburse the University and its insurer for all
expenses, including fees advanced prior to final disposition, as required by the University’s by-
laws.” He also noted that the University’s D&O Policy “also requires the repayment of defense
costs advanced by the insurer in the event ‘any final adjudication establishes that such criminal
uested a written undertaking, signed by Dr.
Spanier “for past and future payments from the University and [National Union}].” To date, Dr.
Spanier has not tendered any such written undertaking.

213. Penn State presently lacks information sufficient to admit or deny the specific
allegation that Dunham informed Dr. Spanier’s counsel on an unspecified date in August 2013
that the University would not indemnify Dr. Spanier for public relations services rendered by

Hiltzik Strategies, including but not limited to work performed by attorney Tim Lewis, but

admits that Dunham at some point relayed that information to Dr. Spanier’s counsel. Penn State
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denies the remaining allegations of paragraph 213, including but not limited to the allegation that
attorney Lewis prepared a “formal critique of the conclusions in the Freeh Report.”

214. Penn State lacks information sufficient to admit or deny the allegations of the first
sentence of paragraph 214, and lacks information sufficient to admit or deny what National
Union “made clear” to Dr. Spanier or his counsel. Answering further, Penn State incorporates by
reference paragraph 207, supra, as if set forth here in full, and denies the remaining allegations
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insurer declined to reimburse Dr. Spanier for “Covered Costs.”

215.  Penn State incorporates by reference paragraph 207, supra, as if set forth here in
full. Answering further, Penn State admits that Dr. Spanier, through his trial counsel in this
litigation, demanded in a January 3, 2017, letter that Penn State pay the Hiltzik Strategies

Invoices, but denies that this constituted a “renewed” demand. Penn State admits that it has not

yet responded to the January 3, 2017, letter, and denies any remaining allegations of paragraph
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216. Penn State incorporates by reference paragraph 207, supra, as if set forth here in
full, denies that it refused to pay the Hiltzik Strategies Invoices, denies that it has a “legal
obligation” to pay those invoices, and denies that those invoices are “past due and owing.” Penn
State lacks information sufficient to admit or deny whether those invoices total $171,400.00.

217. Paragraph 217 states a conclusion of law, to which no response is required. To
the extent a response is deemed necessary, paragraph 217 is an effort to characterize,

inaccurately, the Separation Agreement. The Separation Agreement is a written document that
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speaks for itself, and Penn State denies any allegation of paragraph 217 that is different from the
language used therein.
218. Penn State denies as untrue each and every allegation of paragraph 218.
219. Penn State denies as untrue each and every allegation of paragraph 219.
COUNT I: BREACH OF CONTRACT FOR NEGATIVE AND UNTRUE

COMMENTS BY PENN STATE AND BOARD MEMBERS KENNETH FRAZIER
AND KAREN PEETZ

rates paragraphs 1 through 181, supra, as if set forth here in
full.

221. For the reasons set forth in paragraphs 317-358, infra, which are incorporated by
reference here as if set forth in full, Penn State denies as untrue the allegations of paragraph 221.

222. Penn State admits that the Separation Agreement, exclusive of the page
containing the signature of Penn State representative Steve Garban, is attached as Exhibit A to
the Third Amended Complaint.

223. The Separation Agreement, which is a written document, speaks for itself. The
operative section of the Separation Agreement, paragraph 13, provides in full: “The University
will not, and will use reasonable efforts to cause t
make any negative comments about Dr. Spanier to the media, to their professional colleagues or
to any other members of the public, unless required by law or to comply with legal obligations
and/or to provide truthful information in connection with ongoing or forthcoming

investigations.” Penn State denies any allegation of paragraph 223 that is different from the

language used in that document.

-57-



224. Penn State incorporates paragraph 223, supra, by reference as if set forth here in
full.

225. Penn State denies as untrue the allegations of paragraph 225.

226. Penn State admits that it organized and sponsored press conferences on July 12,
2012, and July 13, 2012, and admits that President Erickson, and then-Trustees Kenneth Frazier
and Peetz spoke at those press conferences. Penn State denies that President Erickson made any
raph 226
of the Amended Complaint does not identify any allegedly negative comment made by Dr.
Erickson in either press conference). Answering further, Penn State responds that the transcripts
of those press conferences are written documents that speak for themselves, and denies any
allegation of paragraph 226 that is different from the language used in those transcripts.
Answering further, Penn State responds that the remarks attributed to Frazier and Peetz in
paragraph 226 do not constitute breaches of section 13 of the Separation Agreement because:
(a) Penn State used reasonable efforts to cause Frazier and Peetz not to make negative public
comments about Dr. Spanier in those press conferences, unless required by law or to comply
with legal obligations and/or to provide truthful information in connection with ongoing or
forthcoming investigations™; (b) the statements of Frazier and Peetz described in paragraph 226,
when considered in context, are not “negative about” Dr. Spanier; (c) the statements of Frazier
and Peetz described in paragraph 226 are non-actionable expressions of opinion; and/or (d) the
statements of Frazier and Peetz described in paragraph 226, when considered in context, were

truthful statements made in connection with one or more ongoing or forthcoming investigations;

and/or (e) Frazier and Peetz made those comments in order as required by law and/or to comply
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with legal obligations, including the fiduciary duties they owed the University as members of its
Board of Trustees. Answering further, Penn State incorporates by reference paragraphs 136,
137, 138, 144, 145, 146, 147, 148 and 149, supra, as if set forth here in full.

227. Penn State admits that, on July 12, 2012, it published a press release on its
website, a true and correct copy of which is attached to the Amended Complaint as Exhibit B.
That press release speaks for itself, and Penn State denies any allegations of paragraph 227 that
fferent from the language used in that press release.
made in that press release constitute a breach of the Separation Agreement, because: (a) the
press release refers exclusively to findings and conclusions set forth in the Freeh Report and does
not contain any independent statement by the University about Dr. Spanier; (b) in referring to the
Freeh Report, the press release does not refer to Dr. Spanier by name; (c) the statements

described in paragraph 227, when taken in context, are not “negative about” Dr. Spanier, (d) the

statements described in paragraph 227 are non-actionable expressions of opinion; (¢) the

obligations, including the fiduciary duties owed by the Trustees and University officials; and/or
() the statements described in paragraph 227 were truthful statements made in connection with
one or more ongoing or forthcoming investigations.

228. Penn State incorporates by reference paragraph 227, supra, as if set forth here in
full. Penn State lacks independent knowledge about Dr. Spanier’s knowledge and conduct, and
therefore denies each and every allegation of paragraph 228.

229. Penn State admits that the comments by Board members in paragraph 229 were

made “voluntarily,” in the sense that they were not the product of coercion or duress. Penn State

-59 .



denies as untrue each and every other allegation of paragraph 229. Answering further, Penn
State incorporates paragraph 226, supra, as if set forth here in full.

230. Penn State admits that it “knowingly” published the July 12, 2012 press release.
Answering further, Penn State incorporates paragraph 227, supra, as if set forth here in full, and
denies as untrue each and every remaining allegation of paragraph 230.

231. Penn State denies as untrue each and every allegation of paragraph 231.

=1L N -~

Answering further, Penn State incorporates paragraphs 226 and 22 t forth here in

, supra, as if set forth here in
full.

232.  For the reasons set forth in paragraphs 227-316, infra, Penn State denies as untrue
the allegations of paragraph 232.

233.  Penn State denies as untrue each and every allegation in paragraph 233, including

but not limited to the allegations that Penn State breached the Separation Agreement and that

Penn State caused Dr. Spanier to suffer any cognizable damages. Answering further, any

have suffered were the result of, inter alia, the Sandusky-related emails he sent or received in
1998 and 2001, the serious criminal charges that were brought against him, the state grand jury’s
detailed and public description of his alleged crimes, his own public statements and interviews,
and the negative press coverage triggered by all of the above, not by any conduct of the

University or its Trustees.
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COUNT II: BREACH OF CONTRACT FOR NEGATIVE AND UNTRUE
COMMENTS OF TRUSTEE KEITH MASSER

234. Penn State incorporates paragraphs 1 through 181 , supra, as if set forth here in

_
=

235.  Penn State incorporates paragraph 221, supra, as if set forth here in full.

236. Penn State incorporates paragraph 222, supra, as if set forth here in full.

237. Penn State incorporates paragraph 223, supra, as if set forth here in full.

238.  Penn State incorporates paragraph 224, supra, as if set forth here in full.

239. Penn State denies as untrue the allegations of paragraph 239.

240. Penn State denies as untrue each and every allegation of paragraph 240 for the
reasons set forth in paragraphs 241-246, infra, which are incorporated as if set forth here in full.

241. Penn State admits that the Associated Press published a story on June 16, 2012,
but, due to the poor quality of Exhibit C to the Amended Complaint, Penn State is unabie to
admit or deny whether it is a true and correct copy of that story, and therefore denies that
allegations. Penn State lacks information sufficient to admit or deny that the quotation in that
story the Associated Press attributed to Trustee Masser accurately reflect his remarks, and
therefore denies that allegation.

242. Penn State denies each and every allegation of paragraph 242. Answering further,

Penn State responds that, even if the statement the Associated Press attributes to Trustee Masser

Separation Agreement because: (a) when considered in context, it is not a “negative comment”

about Dr. Spanier; (b) it is a non-actionable statement of opinion; (c) Penn State took reasonable
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efforts to cause Trustee Masser not to make negative public comments about Dr. Spanier, unless
required by law or to comply with legal obligations and/or to provide truthful information in
connection with ongoing or forthcoming investigations; (d) the statement attributed to Trustee
Masser, when considered in context, was a truthful statement made in connection with one or
more ongoing or forthcoming investigations; and/or (e) Trustee Masser made that statement as
required by law and/or in order to comply with legal obligations, including the fiduciary duties
he owed the University as a member of its Board o

243.  Penn State denies as untrue the allegations in the first sentence of paragraph 243
for the reasons set forth in paragraph 242, supra, which is incorporated by reference as if set
forth here in full. Penn State lacks independent knowledge of Dr. Spanier’s knowledge and
conduct, and therefore denies the allegations of the second sentence of paragraph 243.

244. Penn State admits that, if Trustee Masser made the statement the Associated Press

attributes to him, he did so “voluntarily,” in the sense that the statement was not the product or

forth in paragraph 242, supra, which is incorporated as if set forth here in full.

245.  Penn State incorporates paragraph 242, supra, as if set forth here in full.

246. Penn State denies as untrue each and every allegation in paragraph 246, including
but not limited to the allegations that Penn State breached the Separation Agreement and that
Penn State caused Dr. Spanier to suffer any cognizable damages. Answering further, any
reputational damage, lost employment opportunities, or other damages Dr. Spanier claims to

have suffered were the result of, inter alia, the Sandusky-related emails he sent or received in

1998 and 2001, the serious criminal charges that were brought against him, the state grand jury’s
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detailed and public description of his alleged crimes, his own public statements and interviews,
and the negative press coverage triggered by all of the above, not by any conduct of the

University or its Trustees.

COUNT 1II: BREACH OF CONTRACT FOR NEGATIVE AND UNTRUE COMMENTS
OF TRUSTEES TO THE NEW YORK TIMES

247. Penn State incorporates paragraphs 1 through 181, supra, as if set forth here in
full.

248. Penn State incorporates paragraph 221, supra, as if set forth here in full.

249.  Penn State incorporates paragraph 222, supra, as if set forth here in full.

250. Penn State incorporates paragraph 223, supra, as if set forth here in full.

251, Penn State incorporates

252. Penn State denies as untrue the allegations in paragraph 252.

253.  Penn State admits that a true and correct copy of a story the New York Times
published on January 18, 2012, is attached to the Complaint as Exhibit D. Penn State denies that
the Separation Agreement required it to use reasonable efforts to cause members of its Board of
Trustees not to meet with reporters for the New York Times in January 2012. Penn State denies
that it breached section 13 of the Separation Agreement in connection with the interviews its
Trustees gave to those reporters, for all of the reasons set forth in paragraph 254, infra, which is
incorporated as if set forth here in full.
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planned, in-person group interviews with reporters for the New York Times in New Jersey on

January 18, 2012. Penn State lacks information sufficient to admit or deny the allegations that
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the quotations in that story that are attributed to members of the Board accurately reflect those
individuals’ remarks, and therefore denies those allegations. Answering further, Penn State
responds that many of the statements described in paragraph 254 are the reporters’ impressions,
generalizations, and characterizations of statements allegedly made by members of the Board
that are not attributed (by quotation or otherwise) to any particular Trustee. Penn State denies
that section 13 of the Separation Agreement requires it to use reasonable efforts to cause third
parties (other than members of its Board o
not to make negative public comments about Dr. Spanier, and, in particular, Penn State denies
that section 13 of the Separation Agreement required it to make reasonable efforts to cause
reporters for the New York Times not to make negative comments about Dr. Spanier.
Furthermore, Penn State responds that, even if the statements that are directly attributed to

individual Trustees in the January 18, 2012, New York Times article accurately reflect those

individuals’ remarks, they do not constitute a breach of the Separation Agreement because:

about Dr. Spanier in the press conference described in the article , unless required by law or to
comply with legal obligations and/or to provide truthful information in connection with ongoing
or forthcoming investigations; (b) the statements, when considered in context, are not “negative
comments” about Dr. Spanier; (c) the statements are non-actionable expressions of opinion; (d)
the statements were truthful statements made in connection with one or more ongoing or

forthcoming investigations; and/or (d) the Trustees made those comments as required by law

and/or in order to comply with their legal obligations, including the

s 111 ULILll

iduciary duties they owed

I
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the University as members of its Board of Trustees. Answering further, Penn State incorporates
By reference paragraphs 150, 151, and 152, supra.

255.  Penn State incorporates by reference paragraph 151, supra, as if set forth here in
full.

256. Penn State denies each and every allegation of paragraph 248, for the reasons set
forth in paragraphs 150, 151, 152, and 254, supra, which are incorporated as if set forth here in
full.

257. Penn State incorporates paragraphs 150, 151, 152, 160, and 254, supra, as if set
forth here in full.

258.  Penn State incorporates paragraph 232, supra, as if set forth here in full.

259. Penn State denies as untrue each and every allegation in paragraph 251, including

but not limited to the allegations that Penn State breached the Separation Agreement and that

Penn State caused Dr. Spanier to suffer any cognizable damages. Answering further, any

have lost were the result of, infer alia, the Sandusky-related emails he sent or received in 1998
and 2001, the serious criminal charges that were brought against him, the state grand jury’s
detailed and public description of his alleged crimes, his own public statements and interviews,
and the negative press coverage triggered by all of the above, not by any conduct of the

University or its Trustees.
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COUNT IV: BREACH OF CONTRACT FOR FAILURE TO PROVIDE
ADMINISTRATIVE SUPPORT

260. Penn State incorporates paragraphs 1 through 181, supra, as if set forth here in

_
e
=

261. Penn State incorporates paragraph 221, supra, as if set forth here in full.

262. Penn State incorporates paragraph 222, supra, as if set forth here in full.

263. The Separation Agreement, which is a written document, speaks for itself. Penn
State denies any allegation of paragraph 263 that is different from the language used in that
document.

264. Penn State denies as untrue the allegations of paragraph 264.

hs 170, 171, 172, 177, 178, 179, 180, and 181, as
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if set forth here in fuil.

266. Penn State denies as untrue the allegations of paragraph 266. Answering further,
Penn State incorporates paragraphs 170, 171, 172, 177, 178, 179, 180, and 181.

267. Penn State admits that it has not provided Dr. Spanier with an office or a staff
assistant, but denies that this conduct constitutes a breach of the Separation Agreement. Penn
State denies as untrue any remaining allegations of paragraph 267.

268. Penn State incorporates paragraph 268, supra, as if set forth here in full.

269. Penn State denies as untrue each and every allegation in paragraph 269, including

.
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and that
Penn State caused Dr. Spanier to suffer any cognizable damages. Answering further, Penn State

responds that it has continued to pay Dr. Spanier the sums due him under the Separation
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Agreement despite the fact that he is not actively working as a tenured University Professor.
Any damages Dr. Spanier claims to have suffered were the result of, inter alia, the Sandusky-
related emails he sent or received in 1998 and 2001, the serious criminal charges that were
brought against him, the state grand jury’s detailed and public description of his alleged crimes,
his own public statements and interviews, and the negative press coverage triggered by all of the

above, not by any conduct of the University or its Trustees.

COUNT V: BREACH OF CONTRACT FOR FAILURE TO PAY

LEGA‘]: FEES AND EXPENSES
270. Penn State incorporates by reference paragraphs 1, 2, 4, 6, 7, 45-60, 182-219,
supra, and 371-418, infra, as if set forth here in fuil.
271.  Penn State incorporates by reference paragraph 221, supra, as if set forth here in
full.

~~

Penn State incorporates by reference paragraph 222, supra, as if set forth here in

[\
~J
[\

full.

273.  Paragraph 273 contains conclusions of law, to which no responses are required.
Answering further, to the extent a response is deemed necessary, paragraph 273 is an attempt to
characterize, inaccurately, the terms of the Separation Agreement, which is a written document
that speaks for itself. Penn State denies any allegation of paragraph 273 that is different from the
language used therein.

274. Ad
275. Paragraph 275 contains conclusions of law, to which no responses are required.

Answering further, to the extent a response is deemed necessary, paragraph 275 is an effort to
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characterize the 2010 Employment Agreement. That written document speaks for itself, and
Penn State denies any allegation of paragraph 275 that is different from the language used
therein.

276. Penn State incorporates by reference paragraphs 57 and 182-219, supra, as if set
forth here in full, and denies as untrue the allegations of paragraph 276 to the extent they differ

from, or are inconsistent with, the limited admissions made in those paragraphs. Answering

Cromwell invoices.

277. Penn State incorporates by reference paragraphs 57 and 182-219, supra, as if set
forth here in full, and denies as untrue the allegations of paragraph 277 to the extent they differ
from, or are inconsistent with, the limited admissions made in those paragraphs, including but
not limited to the allegation that Penn State has “refused to pay” the Sullivan & Cromwell

invoices.

278. Penn State incorporates by reference paragraphs 57 and 182-219, supr
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forth here in full, and denies as untrue the allegations of paragraph 278 to the extent they differ
from, or are inconsistent with, the limited admissions made in those paragraphs, including the
allegation that the referenced invoices are “past due.”

279. Penn State incorporates by reference paragraphs 189-199, supra, as if set forth
here in full, and denies as untrue the allegations of paragraph 279 to the extent they differ from,
or care inconsistent with, the limited admissions made in those paragraphs, including the
allegation that Penn State “has refused to pay” the Sullivan & Cromwell invoices, and the

allegation that those invoices “became due and owing upon receipt.”
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280. Penn State incorporates by reference paragraphs 189-199 and 279, supra, as if set
forth here in full, and denies any allegation of paragraph 280 that is different from or inconsistent
with the admissions made in those paragraphs.

281. Penn State incorporates by reference paragraphs 200-206, supra, as if set forth
here in full, and denies any allegation of paragraph 281 that is different from or inconsistent with

the limited admissions made in those paragraphs, including the allegation that those invoices (or

“became due and owing upon receipt.”

282.  Penn State incorporates by reference paragraph 281, supra, as if set forth here in
full, and denies any allegation of paragraph 281 that is different from or inconsistent with the
limited admissions made therein, including the allegation that Penn state has a “legal obligation™
to pay the Schnader Harrison invoices (or the disputed portions thereof).

283. Penn State incorporates by reference paragraphs 207-216, supra, as if set forth

1sistent with
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here in full, and denies any allegation of paragraph 283 that i
the limited admissions made in those paragraphs, including the allegation that those invoices
reflect “Covered Costs” and the allegation that those invoices “became due and owing upon
receipt.”

284. Penn State incorporates by reference paragraphs 207-216, supra, as if set forth
here in full, and denies any allegation of paragraph 284 that is different from or inconsistent with

the limited admissions made in those paragraphs, including the obligation that Penn State has a

“legal obligation” to pay the Hiltzik Strategies invoices.
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285.  Penn State incorporates by reference paragraphs 57 and 182-219, supra, as if set
forth here in full. Penn State denies as untrue the allegations of paragraph 285 to the extent it
differ from, or is inconsistent with, the limited admissions made in that paragraph.

286. Penn State incorporates by reference paragraphs 57 and 182-219, supra, as if set
forth here in full. Penn State denies as untrue the allegations of paragraph 286 to the extent it

differ from, or is inconsistent with, the limited admissions set forth in that paragraph. Answering

Agreement and denies that it has “substantially damaged” Dr. Spanier.

287.  Penn State incorporates by reference paragraphs 57 and 182-219, supra, as if set
forth here in full. Answering further, Penn State denies as untrue each and every allegation of
paragraph 287.

PRAYER FOR RELIEF

288. The Pennsylvania State University respectfully requests that: (a) Counts I, 11, III,
IV and V be dismissed; (b) judgment be entered in its favor and against plaintiff Graham B.
Spanier on Counts I, II, III, IV, and V of the Amended Complaint; and (c) the Court award such
other and further relief as may be just and proper.

JURY TRIAL DEMAND

289. No answer to paragraph 289 is required.

NEW MATTER

290. Dr. Spanier was President of the University for sixteen years -- from 1995 to

November 9, 2011. Dr. Spanier also served as a voting member of the University’s Board of
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Trustees during that same period. Following his termination from the presidency, Dr. Spanier
has remained a tenured member of the University’s faculty.

291.  Dr. Spanier owed the University fiduciary duties throughout this time. These
duties included the duty to act with the utmost good faith and loyalty for the furtherance and
advancement of the University’s interests. Dr. Spanier’s fiduciary duties also included the duty
to speak, namely, the duty to disclose to the University facts material to the University’s
decision-making.

292. The University has reposed trust, dependence, and confidence in Dr. Spanier
while he served as the University’s President, Trustee, and faculty member, and Dr. Spanier
stood in a confidential relationship with the University throughout that period.

293.  Dr. Spanier was required, at all relevant times, to act in utmost good faith and
with due regard of the University’s interests in his dealings with the University, and to refrain
from using his position to the University’s detriment and his own advantage.

294. The 2010 Employment Agreement requ . Spani perform such duties
and responsibilities that are consistent with his position as President of the University under the
Corporate Charter, the Corporate Bylaws, and the Standing Orders of the Board of Trustees,”
and he was required to devote his “skill and efforts to the faithful performance of the duties for
the University.” A true and correct copy of the 2010 Employment Agreement is attached hereto
as Exhibit 1.

295. Pursuant to Article 6, Section (2) of the University’s Bylaws in effect in 2011, Dr.

Spanier also was held “to a strict rule of honest and fair dealings” between himself and the

University. In that regard, he was obliged not to use his “positions, or knowledge gained
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therefrom, in such a way that a conflict of interest might arise” between his interests and the
University’s interests, and he was obliged to report any potential conflict of interest to an
appropriate superior officer. A true and correct copy of those Bylaws is attached hereto as
Exhibit 2.

296. During and prior to the negotiation of the Separation Agreement described infra,
in November 2011, and due to his fiduciary relationship with the University, and especially in
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affirmative duty and obligation to disclose to the University facts material to the University’s
decision-making, including the duty to accurately and completely disclose facts regarding the
state of his knowledge about allegations and investigations involving Sandusky, and the duty not
to use the state of his knowledge about those matters to his advantage and to the University’s
detriment.

297. At no time after obtaining his 2011 knowledge of the grand jury investigation of

otiation of the terms of

—

he Separation
disclose to the University the contents of emails either sent to or received by him regarding: (1)
a 1998 allegation of misconduct by Sandusky with a child on University property, into which
government officials and University police had conducted an investigation (“the 1998 Incident”);
and (2) Sandusky having been observed showering with a minor boy on Penn State property (the
“2001 Incident™).

298.  Dr. Spanier’s 2010 Employment Agreement describes three ways in which Dr.

Spanier’s employment as President of the University could end (other than by death or

-72 -



permanent disability): (1) by resignation (§ H.3); (2) by a termination for cause (§ H.1); or
(3) by termination without cause (§ H.2).

299. If Dr. Spanier had tendered, and if the University had accepted, a resignation from
the presidency, Dr. Spanier would not have been entitled “to any further compensation or
benefits as President, except as set forth in the University’s various benefit plans with respect to
vesting and rights after termination of employment.” See Exhibit 1, 2010 Employment
Agreement, § H.3.

300. Similarly, in the event Dr. Spanier were terminated from the presidency For
Cause, his employment as President would have “cease[d] immediately,” and he would not have
been “entitled to any further compensation or benefits as President, except as set forth in the
University’s various benefit plans with respect to vesting and rights after termination of

employment,” nor would he have been “entitled to continue employment as a member of the

University faculty, including the Post-Presidency Faculty Position set forth in Section E.6 of this

301. “Cause” is defined in the 2010 Employment Agreement to mean: “conduct
reasonably determined by a two-thirds majority of the Board of Trustees to be: (a) gross
negligence or willful malfeasance by Dr. Spanier in the performance of his Duties that materially
harm the University; . ...” Id, § H.

302. On November 4, 2011 the Attorney General of the Commonwealth of
Pennsylvania filed criminal charges against Sandusky that included multiple counts of
involuntary deviate sexual intercourse, aggravated indecent assault, corruption of minors,

;s 4

unlawful contact with minors, and endangering the welfare of minors. Several of the offenses
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were alleged to have been committed on the University’s premises, at a time when Sandusky was
either an employee of the University or had emeritus status that permitted him to have
unrestricted access to the University’s facilities.

303. That same day, the Attorney General issued a presentment that contained criminal
charges against Curley and Schultz for failing to report allegations that Sandusky had engaged in
child abuse on the University’s premises to law enforcement or child protection authorities and
for committing perjury during their grand jury testimor

304. Dr. Spanier knew or should have known that the lodging of these serious criminal
charges against former high-ranking University officials would have wide-ranging implications
for the University. The issuance of the presentments in 2011 heightened Spanier’s fiduciary
duties to disclose to the University the state of his knowledge about the information contained in

the 2012 Discovered Emails (discussed infra, § 309).

305. On November 9, 2011, the University and Dr. Spanier mutually agreed that his

terminated

would be immediately terminated.

306. The parties then proceeded to negotiate the terms of Spanier’s separation from the
University. On November 15, 2011, the parties entered into a Separation Agreement in which it
was agreed, inter alia, that the termination would be deemed to be “Without Cause,” pursuant to
section H.2 of the 2010 Employment Agreement. A true and correct copy of the Separation
Agreement is attached hereto as Exhibit 3.

307. Dr. Spanier remained as a tenured University faculty member following his

ation from the Presidency on November 9, 2011. As such, he continued to owe the
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University the duties described supra, at all relevant times during the negotiation of the
Separation Agreement.
308. The Separation Agreement provides Dr. Spanier with very significant financial

and non-financial benefits. Those benefits include, but are not limited to:

. a lump-sum payment equal to Dr. Spanier’s current base salary for eighteen
months (§ 3(a));

. a “Retirement Plan Equivalency payment” in the gross amount of $1,248,204.60
(§ 3(b));

. an agreement by the University to contribute to a retirement annuity for Dr.
Spanier (§ 3(c));

. a one-year post-presidency transition period during which Dr. Spanier would be

paid $700,000 (§ 3(d);

. an agreement by the University to keep Dr. Spanier as a tenured member of the
faculty for five years, with an annual salary of $600,000 (§ 3(e));

. an agreement by the University to remise, release, and discharge Dr. Spanier from
claims the University has or may have for acts, omissions, practices or events relating to
his position as President (§ 8); and

o an agreement by the University not to make negative public comments about, and
to make reasonable efforts to cause its Trustees not to make negative, untruthful public
comments about, Dr. Spanier except in specific enumerated circumstances (§ 13).

309. In connection with the negotiation of the Separation Agreement in November

2011, Dr. Spanier did not disclose the full state of his knowledge of allegations and
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investigations involving Sandusky, nor were those facts otherwise known to the University at
that time. To the contrary, Dr. Spanier used his knowledge of those matters to the University’s
detriment and his own advantage in negotiating the terms of his separation.

310. In2012, FSS located emails, including emails that were sent to or received from
Dr. Spanier, regarding the 1998 and 2001 Incidents (collectively, the “2012 Discovered
Emails™).

311
2011, presentment of criminal charges against Sandusky, Curley, and Schultz. The presentment
did not, however, set forth the information contained in the 2012 Discovered Emails.

312.  Dr. Spanier did not, either prior to or during the negotiations for the Separation
Agreement in November 2011, provide the University with the information contained in the
2012 Discovered Emails or the full state of his knowledge about the 1998 and 2001 Incidents.

313. It was not until the 2012 Discovered Emails that the University first learned of the
information reflected in those documents regarding the 1998 Incident and the 2001 Incident.

314. Inlight of Dr. Spanier’s 2011 knowledge of the grand jury investigation of
Sandusky, if the information set forth in the 2012 Discovered Emails had been disclosed by Dr.
Spanier or otherwise made known to Penn State at the time it negotiated the terms on which Dr.
Spanier would cease serving as President of the University, Penn State would have terminated
Dr. Spanier on terms materially different than those set forth in the Separation Agreement.

315.  Dr. Spanier’s failure to divulge that information to the University, especially in

light of his 2011 knowledge of the grand jury investigation, was a breach of his fiduciary duties
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as President, Trustee and faculty member, and a breach of his contractual duties under the 2010
Employment Agreement.

316. In2012, a presentment was lodged against Dr. Spanier in which he was formally
charged with crimes, including felonies, in a court of law in connection with conduct he
allegedly engaged in while President of the University, namely, his knowledge of, and grand jury
testimony about, the 1998 and 2001 Incidents.

317. Since November 9, 2011, the University has bestowed substantial beneflts upon
Dr. Spanier pursuant to the provisions of the 2010 Employment Agreement and the Separation

Agreement.

FIRST AFFIRMATIVE DEFENSE:
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318. Penn State incorporates paragraphs 1 through 316, supra, and paragraphs 371-
418, infra, as if set forth here in full.

319. When Penn State entered into the Separation Agreement, it assumed and believed
that, in light of his 2011 knowledge of the grand jury investigation of Sandusky, Dr. Spanier had
fulfilled his fiduciary obligations to disclose, accurately and completely, the state of his
knowledge about the 1998 and 2001 Incidents.

320. Penn State’s assumption and belief in that regard had a material effect on Penn
State’s decision to enter into the Separation Agreement, including but not limited to its decision
to agree to sections 3, 4, 8, and 13 thereof.

321. Based upon the 2012 Discovered Emails, Penn State believes that its assumption

and belief was mistaken.
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322. Dr. Spanier had reason to know that Penn State was entering into the Separation
Agreement, including agreeing to sections 3, 4, 8, and 13 thereof, as a result of this mistaken
assumption and belief of a material fact.

323. This unilateral mistake of material fact entitles Penn State to void the Separation
Agreement, or, in the alternative, to void sections 3, 4, 8, and 13 thereof.

SECOND AFFIRMATIVE DEFENSE:
RESCISSION (TO ALL COUNTS)

324. Penn State incorporates paragraphs 1 through 322, supra, and paragraphs 371-
418, infra, as if set forth here in full.

325.  Dr. Spanier had fiduciary duties to provide the University with material facts

of his knowledge about the 1998 and 2001 Incidents to the University’s detriment and his own
advantage, especially in light of his 2011 knowledge of the grand jury investigation of Sandusky.

326. The University entered into the Separation Agreement in justifiable reliance on
Dr. Spanier having fulfilled those duties. Fulfillment of those duties was material to the
University’s decision to enter into the Separation Agreement.

327. At no time prior to entering into the Separation Agreement did Dr. Spanier
provide the University with the information described in the 2012 Discovered Emails or the full
state of his knowledge about the 1998 and 2001 Incidents.

328. Dr. Spanier’s failure to provide that information to the University constituted a
breach of the fiduciary duties Dr. Spanier owed the University and a misuse of the confidential

relationship he had with the University.
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329. Penn State would have terminated Dr. Spanier on different terms had it been
aware of the information Dr. Spanier had failed to disclose to it. In particular, Penn State would
not have agreed to the provisions of the Separation Agreement that form the basis of Dr.
Spanier’s claims against it in this litigation had it been aware of the information set forth in the
2012 Discovered Emails or the full state of Dr. Spanier’s knowledge about the 1998 and 2001
Incidents, especially in light of Dr. Spanier’s 2011 knowledge of the grand jury investigation of
Sandusky.

330. Dr. Spanier had reason to know that Penn State was entering into the Separation
Agreement, including agreeing to sections 3, 4, 8, and 13 thereof, as the result of its mistaken
belief that he had not failed to disclose one or more material facts.

331. Penn State has been damaged by Dr. Spanier’s failures to disclose.

332. The Separation Agreement, including but not limited to sections 3, 4, 8 and 13,

should be rescinded.

FIRMATIVE DEFFENCE .
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ESTOPPEL (TO ALL COUNTS)

333. Penn State incorporates paragraphs 1-331, supra, and paragraphs 371-418, infra,
as if set forth here in full.

334.  Dr. Spanier had fiduciary duties to provide the University with material facts
relevant to its decision to enter into the Separation Agreement and to refrain from using the state
of his knowledge about the 1998 and 2001 Incidents to the University’s detriment and his own

advantage, especially in light of his 2011 knowledge of the grand jury investigation of Sandusky.
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335. The University entered into the Separation Agreement in reliance on Dr. Spanier
having fulfilled those duties. Fulfillment of those duties was material to the University’s
decision to enter into the Separation Agreement.

336. Because Dr. Spanier failed to provide the University with the information
contained in the 2012 Discovered Emails or the full state of his knowledge about the 1998 and
2001 Incidents at any time prior to the execution of the Separation Agreement, despite having
fiduciary duties to do so, Dr. Spanier should be estopped
Agreement, including but not limited to sections 3, 4, 8, and 13 thereof, against the University.

FOURTH AFFIRMATIVE DEFENSE:
UNJUST ENRICHMENT (TO ALL COUNTS)

raphs 371-418, infra,
as if set forth here in full.

338.  Dr. Spanier had affirmative fiduciary duties to provide the University with all
material facts relevant to its decision to enter into the Separation Agreement.

339. The University entered into the Separation Agreement in reliance on Dr. Spanier
having fulfilled those fiduciary duties. Fulfillment of those fiduciary duties was material to the
University’s decision to enter into the Separation Agreement.

340. Dr. Spanier failed to fulfill those fiduciary duties.

341.  Asdescribed supra, Y 308, the Separation Agreement provided Dr. Spanier with
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342.  For the reasons set forth in 9 290-316, supra, and 1 371-418, which are
incorporated as if set forth here in full, the Separation Agreement should be declared to be void
and Dr. Spanier should be estopped from enforcing it, in whole or in part.

343. Because Dr. Spanier failed to inform the University of the information contained
in the 2012 Discovered Emails or the full state of his knowledge about the 1998 and 2001
Incidents at any time prior to the execution of the Separation Agreement, despite having
fiduciary duties to do so, especially in light of his 2011 knowledge of the grand jury
investigation of Sandusky, Dr. Spanier would be unjustly enriched if he were permitted to retain
the benefits of the Separation Agreement, including but not limited to the benefits set forth in

sections 3, 4, 8, and 13 thereof.

FIFTH AFFIRMATIVE DEFENSE:
NOT LIABLE FOR COMMENTS MADE BY REPORTERS (TO COUNT III)

344. Penn State incorporates paragraphs 1-342, supra, as if set forth here in full.

345.  Count III of the Third Amended Complaint is barred, in whole or in part, because
section 13 of the Separation Agreement does not require Penn State to make efforts to cause
reporters not to make negative public comments about Dr. Spanier, and because Penn State is not
liable for any such comments any such reporter made in the New York Times article.

SIXTH AFFIRMATIVE DEFENSE:
UNIVERSITY MADE REASONABLE EFFORTS (TO COUNTS L, I1, AND III)

346. Penn State incorporates paragraphs 1-344, supra, as if set forth here in full.
347.  Counts I, II, and III of the Amended Complaint are barred, in whole or in part,
because the University made reasonable efforts to cause members of its Board of Trustees not to

make negative public statements about Dr. Spanier unless required by law or to comply with
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legal obligations and/or to provide truthful information in connection with ongoing or

forthcoming investigations.

SEVENTH AFFIRMATIVE DEFENSE:

TRUTHFUL STATEMENTS MADE IN CONNECTION WIiTH ONGOING OR
FORTHCOMING INVESTIGATIONS (TO COUNTS L, I1, AND III)

348. Penn State incorporates paragraphs 1-346, supra, as if set forth here in full.

349.  Counts I, II, and III of the Amended Complaint are barred, in whole or in part,

hananga tha
e

ongoing or forthcoming investigations.
EIGHTH AFFIRMATIVE DEFENSE:

STATEMENTS REQUIRED BY LAW AND/OR TO COMPLY WITH LEGAL
OBLIGATIONS (TO COUNTS I, I, AND III)

350. Penn State incorporates paragraphs 1-348, supra, as if set forth here in full.

351. Counts [, II, and III of the Amended Complaint are barred, in whole or in part,
because the public comments described therein were required by law and/or were made to
comply with legal obligations, including fiduciary duties the speakers owed the University.

NINTH AFFIRMATIVE DEFENSE:
COMMENTS NOT NEGATIVE (TO COUNTS L, II, AND III)

352. Penn State incorporates paragraphs 1-350, supra, as if set forth here in full.

353.  Counts I, II, and III of the Amended Complaint are barred, in whole or in part,
because the public comments described therein were not reasonably intended or understood, in
context and un

TENTH AFFIRMATIVE DEFENSE:
EXPRESSIONS OF OPINION (TO COUNTS I, I1, AND III)

354. Penn State incorporates paragraphs 1-352, supra, as if set forth here in full.
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355.  Counts L, II, and III of the Amended Complaint are barred, in whole or in part,
because the public comments described therein were non-actionable expressions of opinion.

ELEVENTH AFFIRMATIVE DEFENSE:

A TRTONT MEITNY T MY T My AT T T‘YT(‘\

VOID AS AGAINST PUBLIC POLICY (TO ALL COUNTS)
356. Penn State incorporates paragraphs 1-354, supra, and paragraphs 371-418, infra,
as if set forth here in full.
357. To the extent section 13 of the Separation Agreement is construed as barring the
University or its Trustees, when dealing with a matter of public importance, namely, the many
Sandusky-related inquiries and investigations, from making good-faith public statements about

Dr. Spanier’s conduct or role in those matters, it is void as against public policy.

TWELFTH AFFIRMATIVE DEFENSE:

iRR A ARNivEim 2 A Y R ArA

UNCONSCIONABILITY (TO ALL COUNTS)
358. Penn State incorporates paragraphs 1-356, supra, and paragraphs 371-418, infra,
as if set forth here in full.
359. To the extent section 13 of the Separation Agreement is construed as barring the
University or its Trustees, when dealing with a matter of public importance, namely, the many
Sandusky-related inquiries and investigations, from makin

Dr. Spanier’s conduct or role in those matters, it is unconscionable and unenforceable.

THIRTEENTH AFFIRMATIVE DEFENSE:
FAILURE TO COOPERATE (TO COUNT V)

360. Penn State incorporates and paragraphs 371-418, infra,

o
HAApPIS s SELT L, 1 1§ !

as if set forth here in full.
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361. Count V is barred, in whole or in part, by Dr. Spanier’s failure to cooperate with
the University and/or with the University’s insurers, including, inter alia, by failing to provide
information necessary to determine whether the costs for which he seeks indemnity are
reasonable and necessary, and by failing to seek or obtain permission before obtaining multiple

law firms to represent him.

FOURTEENTH AFFIRMATIVE DEFENSE:
CLAIM NOT RIPE FOR ADJUDICATION (TO COUNT V)

362. Penn State incorporates paragraphs 1-360, supra, and paragraphs 371-418, infra,
as if set forth here in full.

363. Count V is barred, in whole or in part, because it is not ripe due to, infer alia, Dr.
Iniversity and/or the University’s insurer with information
necessary for a determination of whether the costs for which he seeks indemnity are reasonable
and necessary, and that the work performed by multiple law firms on the same matter was not
overlapping or duplicative.

FIFTEENTH AFFIRMATIVE DEFENSE:

FEES AND EXPENSES ARE OUTSIDE THE SCOPE OF INDEMNIFICATION
OBLIGATION (TO COUNT V)

364. Penn State incorporates paragraphs 1-362, supra, and paragraphs 371-418, infra,
as if set forth here in full.
365. Count V is barred, in whole or in part, because the fees and expenses for which

N+ Q " 111
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efforts, Dr. Spanier’s tenure dispute with the University, and the civil suit Dr. Spanier filed
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seeking access to emails, are outside the scope of the University’s indemnification obligation
under the Bylaws, the Separation Agreement, and/or the 2010 Employment Agreement.

SIXTEENTH AFFIRMATIVE DEFENSE: FAILURE TO SATISFY CONDITIONS

TN TR TLRE TR ARTY AT MRAT /MM SONANTTRIAT XN\

PRECEDENT TO INDEMNIFICATION (TO COUNT V)

366. Penn State incorporates paragraphs 1-364, supra, and paragraphs 371-418, infra,
as if set forth here in full.

367. Count V is barred, in whole or in part, by Dr. Spanier’s failure to satisfy
conditions precedent to indemnification, including, inter alia, by failing to provide information
necessary to determine whether the fees and costs for which he seeks indemnity are reasonable

and necessary, by failing to seek or obtain permission before obtaining multiple law firms to

to side the |
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repay any fees and costs advanced in the event a determination is made that his conduct was such
that Pennsylvania law, public policy, and/or the University’s Bylaws prohibit indemnification.

SEVENTEENTH AFFIRMATIVE DEFENSE:
FEES AND COSTS DUPLICATIVE AND/OR UNNECESSARY (TO COUNT V)

368. Penn State incorporates paragraphs 1-366, supra, and paragraphs 371-418, infra,

369. Count V is barred, in whole or in part, because the fees and costs for which Dr.

Spanier seeks indemnification are duplicative and/or unnecessary.

EIGHTEENTH AFFIRMATIVE DEFENSE:

IMPERMISSIBLE DEMANDS FOR INDEMNITY (TO COUNT V

370. Penn State incorporates paragraphs 1-368, supra, and paragraphs 371-418, infra,

as if set forth here in full.
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371.  Count V is barred, in whole or in part, to the extent Dr. Spanier is seeking
indemnification for fees and costs, the reimbursement of which would be contrary to
Pennsylvania law, public policy, and/or t.he University’s Bylaws.

WHEREFORE, for any and all of the foregoing reasons, The Pennsylvania State
University respectfully requests that Counts I, I, III, IV, and V of the Third Amended Complaint
be dismissed with prejudice and that judgment be entered in its favor and against Graham B.
Spanier, and that the Court award such other and

FIRST AMENDED COUNTERCLAIMS

The Pennsylvania State University (“Penn State” or “the University™), by its undersigned
counsel, respectfully files the following First Amended Counterclaims against Graham B.
Spanier.

372.  Dr. Spanier was President of the University for sixteen years - from 1995 to
November 9, 2011. Dr. Spanier also served as a voting member of the University’s Board of
Trustees during that same period. Dr. Spanier was a member of the University’s faculty and held
administrative positions in the College of Health and Human Development between 1973 and
1982. He rejoined the University’s faculty as a tenured professor in 1995, and remains a tenured
faculty member to this day.

373. Dr. Spanier owed the University numerous duties, including fiduciary duties,
throughout the periods noted in paragraph 371, supra. As more fully set forth infra, Dr.
Spanier’s duties included, inter alia: the duty not to use for personal gain any non-public
information he obtained as a result of service to the University that was not available to the

public; the duty to honor a strict rule of honest and fair dealings with the University; and the duty
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to exercise the utmost good faith in all transactions involving the University. Inherent in those
duties was the duty to disclose to the University facts material to the University’s decision-
making and all facts that may give rise to a conflict of interest.

374. The University reposed trust, dependence, and confidence in Dr. Spanier while he
served as the University’s President, Trustee, and tenured faculty member, and Dr. Spanier stood
in a confidential relationship with the University throughout those periods.

375.  Dr. Spanier knew that the University reposed trust, dependence, and confidence in

-

him during those periods.

376.  As more fully described infra, Dr. Spanier was required, at all relevant times, to
act in utmost good faith and with due regard of the University’s interests in his dealings with the
University, and to refrain from using any of his positions to the University’s detriment and his
own advantage.

377. Section B of Dr. Spanier’s 2010 Employment Agreement with the University

T

required ities that are consistent with his
position as President of the University under the Corporate Charter, the Corporate Bylaws, and
the Standing Orders of the Board of Trustees,” and required him to devote his “full business time
attention, skill and efforts to the faithful performance of the Duties for the University.” A true
and correct copy of the 2010 Employment Agreement is attached hereto as Exhibit 1.

378.  Article 6, Section (1) of the University’s Bylaws in effect in 2011 (the “Bylaws™)
made clear that Dr. Spanier, like all Trustees, stood “in a fiduciary relationship to the University
which poses special confidence in” him. Pursuant to Article 6, Section (1)(b) of the Bylaws, Dr.

7

Spanier was not permitted to use for personal gain “any information not available to the public at
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large and obtained as a result of service to the University.” A true and correct copy of the

Bylaws is attached hereto as Exhibit 2.

379.  Further, pursuant to Article 6, Section (2) of those Bylaws, Dr. Spanier, in his role

as a University employee, was required to “exercise the utmost good faith in all transactions

touching upon [his] duties to the University and its property.” He was held “to a strict rule of

honest and fair dealings” between himself and the University. In that regard, he was obliged not

to use

his ¢
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might arise” between his interests and the University’s interests, and he was obliged to report any

potential conflict of interest to an appropriate superior officer.

380. Penn State Policy HR91, which was in effect in 2011, imposed the duties

described in Article 6, Section (2) of the Bylaws on Dr. Spanier in his capacity as a faculty

member. HR91 provides, in pertinent part:

Faculty and staff members of the University shall exercise the utmost

good faith in all transactions touching upon their duties to the University
and ite nranarty  In their r]PQ]IﬁﬁQ \xnfl'l and on behalf of the Umvprmtv
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they shall be held to a strict rule of honest and fair dealings between
themselves and the University. . . .

A true and correct copy of Policy HR91 is attached hereto as Exhibit 4.

381. The duties imposed by the Bylaws, the 2010 Employment Agreement, and Policy

HR91 will collectively be referred to herein as “the Duties.”

382.  Dr. Spanier was aware, not later than April 2011, that a Pennsylvania grand jury

was investigating allegations that Jerry Sandusky had engaged in criminal misconduct involving

one or more children, including conduct that allegedly took place on the University’s premises.
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383. During and prior to the negotiation of the Separation Agreement described infra,
in view of his Duties, and especially in light of his 2011 knowledge that a Pennsylvania grand
jury was conducting an investigation of Sandusky, Dr. Spanier had the affirmative duty and
obligation to disclose to the University facts material to the University’s decision-making,
including the duty to accurately and completely disclose facts regarding the state of his

knowledge about allegations and investigations involving Sandusky, and the duty not to use the

Lo TTnivercitv’s de
tne University 's ac

state of his knowledge about those matters to his advantage and to
including in connection with the negotiation of the Separation Agreement.

384.  Specifically, but without limitation, Dr. Spanier had all of the aforesaid Duties on
November 12, 2011, November 13, 2011, November 14, 2011, and November 15, 2011.

385. At no time after obtaining his 2011 knowledge of the grand jury investigation of
Sandusky or during the negotiation of the terms of the Separation Agreement did Dr. Spanier
disclose to the University the contents of emails either sent to or received by him regarding:
(Hals
government officials and University police had conducted an investigation (“the 1998 Incident™);
and (2) Sandusky having been observed showering with a minor boy on Penn State property (the
“2001 Incident™).

386. In 2012, individuals working with the law firm of Freeh Sporkin & Sullivan
located emails, including emails that were sent to or received from Dr. Spanier, regarding the
1998 and 2001 Incidents (collectively, the “2012 Discovered Emails™). True and correct copies
ereto as Exhibit 5.

of the 2012 Discovered Emails are attached
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387. Dr. Spanier’s 2010 Employment Agreement describes three ways in which Dr.
Spanier’s employment as President of the University could end (other than by death or
permanent disability): (1) by resignation (§ H.3); (2) by a termination for cause (§ H.1); or
(3) by termination without cause (§ H.2).

388.  If the University had accepted a resignation from the presidency by Dr. Spanier,
Dr. Spanier would not have been entitled “to any further compensation or benefits as President,
except as set forth in the University’s various benefit
after termination of employment.” See Exhibit 1, 2010 Employment Agreement, § H.3.

389.  Similarly, in the event Dr. Spanier were terminated from the presidency For
Cause, his employment as President would have “cease[d] immediately,” and he would not have
been “entitled to any further compensation or benefits as President, except as set forth in the
University’s various benefit plans with respect to vesting and rights after termination of
employment,” nor would he have been “entitled to continue employment as a member of the

set forth in Section E.6 of this

Tniversity facultv, includine the Post-Presidency Fa
the Post-Presidency ka

A"
LSS e AW Ly &

<
"
.
€
v
§
£
.
.
i

Agreement.” Id., § H(1).

390. “Cause” is defined in the 2010 Empioyment Agreement to mean: “conduct
reasonably determined by a two-thirds majority of the Board of Trustees to be: (a) gross
negligence or willful malfeasance by Dr. Spanier in the performance of his Duties that materially
harm the University; ....” I/d., § H.

391. On November 5, 2011 members of the Thirty-Third Statewide Investigating
Grand Jury of the Commonwealth of Pennsylvania issued a presentment against Sandusky that

described multiple instances of criminal sexual conduct involving minor boys (the
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“Presentment’), and that recommended that Sandusky be criminally charged with multiple counts
of involuntary deviate sexual intercourse, aggravated indecent assault, corruption of minors,
unlawful contact with minors, and endangering the welfare of minors. Several of the offenses
were alleged to have been committed on the University’s premises, at a time when Sandusky was
either an employee of the University or had emeritus status that permitted him to have
unrestricted access to the University’s facilities.

392. The Presentment also recommended criminal charges against Tim
Gary Schultz for failing to report allegations that Sandusky had engaged in child abuse on the
University’s premises to law enforcement or child protection authorities and for committing
perjury during their grand jury testimony about those allegations.

393.  On the recommendation of the Presentment, criminal complaints were lodged

against Sandusky, Schultz, and Curley.

394.  Dr. Spanier knew or should have known that the lodging of these serious criminal

for the University. Dr. Spanier’s 2011 knowledge of the grand jury investigation, and the
subsequent issuance of the Presentment, triggered Spanier’s Duties to disclose to the University
the state of his knowledge about the information contained in the 2012 Discovered Emails
(discussed infra).

395. On November 9, 2011, the University and Dr. Spanier mutually agreed that his
position as President would be immediately terminated.

396. The parties then proceeded to negotiate the terms of Spanier’s separation from the

presidency. Between November 9, 2011, and November 15, 2011, counsel for the University
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was in near-daily contact with counsel for Dr. Spanier. At no time during the pendency of the
grand jury investigation of Sandusky, following issuance of the Presentment naming senior
University officials, or during the negotiations over the Separation Agreement did Dr. Spanier’s
counsel disclose to the University the full state of Dr. Spanier’s knowledge, as later revealed,
about the 2012 Discovered Emails or the information contained therein.

397.  OnNovember 15, 2011, the parties entered into a Separation Agreement in which

Qunninlnud o $atmarinatsAn 1703 1

it was agreed, inter alia, the
pursuant to section H.2 of the 2010 Employment Agreement. A true and correct copy of the
Separation Agreement is attached hereto as Exhibit 3.

398. By their terms, and as also reflected in sections 3(d) and 3(e) of the Separation
Agreement, certain sections of the 2010 Employment Agreement, including Sections E.5 and

E.6, survived the termination of that agreement.

399. Section E.5 of the 2010 Employment Agreement provided Dr. Spanier with a paid

described in Sections E.1 and E.4 of that agreement.

400. Section E.6 of the 2010 Employment Agreement provided that Dr. Spanier “shall
continue to hold a tenured faculty position” “[fJollowing his service as President, and that he
would be paid $600,000 annually for those services for a five-year period following the
conclusion of the transition period described in Section E.5.

401. The contractual right to a post-presidency transition period and the contractual
right to continue serving as a tenured member of the University’s faculty for a guaranteed salary

for five years were subject to the contractual duties set forth in the 2010 Employment
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Agreement, including the duties set forth in section B thereof. As such, the duties set forth in
section B of the 2010 Employment Agreement survived the execution of the Separation
Agreement. The contractual right to a post-presidency transition period and the right to continue
serving as a tenured member of the University’s faculty with a guaranteed five-year salary also
were subject to Dr. Spanier continuing to comply with all University policies, including HR91.

402. Pursuant to section 16 thereof, the Separation Agreement did not become
effective or enforceable November 22, 2011 - seven ca
that agreement.

403. Dr. Spanier remained as a tenured University faculty member following his
termination from the Presidency on November 9, 2011.

404.  As set forth supra, certain provisions of the 2010 Employment Agreement remain
in effect to this day. The remaining provisions remained in effect by their terms until the
Separation Agreement became effective and enforceable on November 22, 2011.

405. Dr. S
relevant times during the negotiation of the Separation Agreement, including during the period
November 12-15, 2011.

406. In deciding to enter into the Separation Agreement, the University reasonably
believed that Dr. Spanier, who had a long-standing relationship with the University, and who had
been its highest-ranking official for over sixteen (16) years, was in compliance with the Duties
the Bylaws, HR91, and the 2010 Employment Agreement imposed on him.

407. The Separation Agreement provides Dr. Spanier with very significant financial

and non-financial benefits. Those benefits include, but are not limited to:
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. a lump-sum payment equal to Dr. Spanier’s current base salary for eighteen
months (§ 3(a));

. a “Retirement Plan Equivalency payment” in the gross amount of $1,248,204.60
(§ 3(b);

. an agreement by the University to contribute to a retirement annuity for Dr.
Spanier (§ 3(c));

J a one-year post-presidency transition period during which Dr. Spanier would be
paid $700,000 (§ 3(d);

. an agreement by the University to keep Dr. Spanier as a tenured member of the

versi Spanier 1

faculty for five years, with an annual salary of $600,000 ( 3(e));

. an agreement by the University to remise, release, and discharge Dr. Spanier from
claims the University has or may have for acts, omissions, practices or events
relating to his position as President (§ 8); and

o an agreement by the University not to make negative public comments about, and

to make reasonable efforts to cause its Trustees not to make negative, untruthful
public comments about, Dr. Spanier except in specific enumerated circumstances

(§ 13).

408. In connection with the negotiation of the Separation Agreement in November
2011, Dr. Spanier did not disclose the full state of his knowledge of allegations and

investigations involving Sandusky, nor were those facts otherwise known to the University,

Separation Agreement, at that time. To the contrary, Dr. Spanier used his knowledge of those
matters to the University’s detriment and his own advantage in negotiating the terms of his
separation.

409.  Although the 1998 Incident and the 2001 Incident were described in the
Presentment, the Presentment did not set forth the information contained in the 2012 Discovered

Emails.
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410.  Dr. Spanier did not, either prior to or during the negotiations for the Separation
Agreement in November 2011, including during the period November 12-15, 2011, provide the
University with the information contained in the 2012 Discovered Emails or the full state of his
knowledge about the 1998 and 2001 Incidents.

411. It was not until they were discovered in 2012 that the University, and, in

particular, the University representatives responsible for negotiating and approving the

2012 Discovered Emails regarding the 1998 Incident and the 2001 Incident.

412. Inlight of Dr. Spanier’s 2011 knowledge of the grand jury investigation of
Sandusky, if the information set forth in the 2012 Discovered Emails had been disclosed by Dr.
Spanier or otherwise made known to Penn State, and, in particular, the individuals responsible
for negotiating and approving the Settlement Agreement on the University’s behalf, during the

negotiations of the terms on which Dr. Spanier would cease serving as President of the
University, Penn State would have terminated Dr. Spanier on terms materially different than
those set forth in the Separation Agreement.

413. In light of his 2011 knowledge of the grand jury investigation, Dr. Spanier’s
repeated failures to divulge that information to the University, including during the period
November 12-15, 2011, were breaches of his Duties.

414. In2012, a presentment was lodged against Dr. Spanier in which he was formally
charged with crimes, including felonies, in a court of law in connection with conduct he

allegedly engaged in while President of the University, namely, his knowledge of, and grand jury

testimony about, the 1998 and 2001 Incidents.
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415. Since November 9, 2011, the University has bestowed substantial benefits upon
Dr. Spanier pursuant to the provisions of the 2010 Employment Agreement and the Separation
Agreement.

416. On November 15, 2015, counsel for the University and counsel for Dr. Spanier
entered into a Tolling Agreement in which the parties agreed, infer alia, that:

the running of any time limitations, legal or equitable, on claims which

Penn State may assert against Dr. Spanier in the future . . . relating to his

performance as Penn State’s President; the negotiation, validity, or

enforceability of his Separation Agreement dated November 15, 2011;

payments thereunder and/or his performance of his obligations are hereby

tolled as of November 12, 2015.

A true and correct copy of the Tolling Agreement is attached hereto as

417. When Penn State entered into the Separation Agreement, it reasonably assumed
and believed, in light of its longstanding relationship with Dr. Spanier, the fact that the
University had reposed significant trust and confidence in him, and his 2011 knowledge of the
grand jury investigation of Sandusky, that Dr. Spanier had fulfilled his Duties to disclose,
accurately and completely, the state of his knowledge about the 1998 and 2001 Incidents.

418. Penn State’s assumptions and beliefs in those regard had a material effect on Penn

-

State’s decision to enter into the Separation Agreement, including but not limited to its decision
to agree to sections 3, 4, 8, and 13 thereof.

419. Based upon the 2012 Discovered Emails, Penn State believes that its assumptions
and beliefs were mistaken, including, without limitation, its assumptions and beliefs that:

. No matters about Sandusky’s conduct with a child on University property were

brought to Dr. Spanier’s attention ;
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. Dr. Spanier had not been given information about any prior criminal investigation
of Sandusky;

. Dr. Spanier did not discuss with Curley or Schultz any matter regarding
Sandusky’s conduct with a child on University property; and

. other matters addressed in the 2012 Discovered Emails.

FIRST COUNTERCLAIM
Breach of the 2010 Employment Agreement

420. Penn State incorporates paragraphs 371 to 418, supra, as if set forth here in full.

421. Pursuant to the terms of the 2010 Employment Agreement, including § B thereof,
and Policy HR91, Dr. Spanier was required to “exercise the utmost good faith” in all of his
‘transactions touching upon [his] duties to the University and its property,” and he was “held to a
strict rule of honest and fair dealings” in all of his dealings with the University. These

obligations included the obligation to disclose to Penn State all facts material to the University’s

decision-making, including with respect to the University’s decision
Agreement.

422. At the time he was negotiating the terms of the Separation Agreement, as well as
prior thereto and thereafter, including on November 12, 2011, November 13, 2011, November
14, 2011, and November 15, 2011, and due to his 2011 knowledge about the grand jury
investigation into Sandusky, Dr. Spanier had affirmative contractual duties to accurately and
fully disclose to the University everything he knew about his, or the University’s, awareness and

andlin

1andling 1duct with minors while a University employee and/or

= I

while on the University’s property, including the information contained in the 2012 Discovered

Emails.
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423. At the time he was negotiating the terms of the Separation Agreement, as well as
prior thereto and thereafter, including on November 12, 2011, November 13, 2011, November
14, 2011, and November 15, 2011, Dr. Spanier failed to make a full and complete disclosure of
the above-described information to the University.

424.  Dr. Spanier’s failure to disclose such information to the University constituted a
material breach of the 2010 Employment Agreement.

425.  Dr. Spanier’s material
University in the amount of all payments and benefits it conferred on Dr. Spanier after
November 9, 2011 pursuant to the terms of the 2010 Employment Agreement and/or the
Separation Agreement.

426. The University is entitled to recoup, as damages for Dr. Spanier’s breach of the
2010 Employment Agreement, all amounts paid to, or benefits conferred upon, him following his
breach of that agreement.

427. The
Employment Agreement, to rescind the Separation Agreement and Dr. Spanier should be
required to disgorge all sums of money and the value of all non-cash benefits he has received
from the University under the terms of the 2010 Employment Agreement and the Separation

Agreement from at least November 9, 2011 to the present.

SECOND COUNTERCLAIM

Uniiaterai Mistake of Fact

428. Penn State incorporates paragraphs 371 to 418, supra, as if set forth here in full.
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429. In entering into the Separation Agreement, Penn State reasonably believed in
good faith that Dr. Spanier had fully disclosed to the University everything he knew about his, or
the University’s, awareness, and handling, of reports of Sandusky’s conduct with minors and that
Dr. Spanier otherwise was acting consistently with the Duties he owed the University.

430. At the time he was negotiating the terms of the Separation Agreement, as well as
prior thereto and thereafter, including but not limited to on November 12, 2011, November 13,
2011, November 14, 20
complete disclosure of the above-described information.

431. But for one or more of Penn State’s unilateral mistakes of fact, Penn State would
not have entered into the Separation Agreement.

432.  Dr. Spanier had reason to believe that Penn State was mistaken in its beliefs that

he had made full disclosure and that he was acting consistently with the Duties he owed the
University, and he had reason to believe that Penn State was entering into the Separation
4, 8, and 13 thereof, was a result of these mistaken
assumptions and beliefs of one or more material facts.
433. The University is entitied to rescind the Separation Agreement, including sections
3, 4, 8, and 13 thereof, and Dr. Spanier should be required to disgorge all sums of money and the
value of all non-cash benefits he has received from the University under the terms of the
Separation Agreement.

434. In the alternative, Penn State should be excused from continued performance

under the Separation Agreement, including but not limited to sections 3, 4, 8, and 13 thereof.

435.  The parties can be restored to the status quo ex ante.
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436.  Dr. Spanier has not been unfairly prejudiced by the timing of the filing of this

Counterclaim.

THIRD COUNTERCLAIM

437.  Penn State incorporates paragraphs 371 to 418, supra, as if set forth here in full.

438. Due to his 2011 knowledge of the grand jury investigation of Sandusky, Dr.
Spanier had Duties to provide the University with material facts relevant to its decision to enter
into the Separation Agreement and to refrain from using the information contained in the 2012
Discovered Emails and the state of his knowledge about the 1998 and 2001 Incidents to the

University’s detriment and his own advantage.

[

439,  The University entered into the Sepa Agreement in justifiable reliance on
Dr. Spanier having fulfilled those Duties. Fulfillment of those Duties was material to the
University’s decision to enter into the Separation Agreement.

440. At no time prior to the effective date of the Separation Agreement did Dr. Spanier
provide the University with the information described in the 2012 Discovered Emails or the full
state of his knowledge about the 1998 and 2001 Incidents.

441. Dr. Spanier’s failure to provide that information to the University constituted a
breach of the Duties Dr. Spanier owed the University and a misuse of the confidential
relationship he had with the University.

442. Under the circumstances, and due to Dr. Spanier’s know

jury investigation, Penn State would have terminated Dr. Spanier on different terms had it been

aware of the information Dr. Spanier had failed to disclose to it. In particular, Penn State would
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not have agreed to the provisions of the Separation Agreement that form the basis of Dr.
Spanier’s claims against it in this litigation had it been aware of the information set forth in the
2012 Discovered Emails.

443.  Dr. Spanier had reason to know that Penn State was entering into the Separation
Agreement, including agreeing to sections 3, 4, 8, and 13 thereof, as the result of one or more of
the mistaken assumptions and beliefs discussed supra.

444. Penn State has been damaged by Dr. Spani

445. The University is entitled to rescind the Separation Agreement, including but not
limited to sections 3, 4, 8 and 13, and Dr. Spanier should be required to disgorge all sums of
money and the value of all non-cash benefits he has received from the University under the terms
of the Separation Agreement.

446. In the alternative, Penn State should be excused from continued performance
under the Separation Agreement, including but not limited to sections 3, 4, 8, and 13 thereof.

447. The

448. Dr. Spanier has not been unfairly prejudiced by the timing of the filing of this

Counterclaim.

FOURTH COUNTERCLAIM
Unjust Enrichment

449. Penn State incorporates paragraphs 371 to 418, supra, as if set forth here in full.

AN ™ [ o DR S P S [ I
40U, DT, OPAIIICT 114S ICCCIVeU Sl

University since November 9, 2011. Given Dr. Spanier’s breaches of his Duties, his failure to
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disclose material facts, and Penn State’s unilateral mistakes of material fact, it would be unjust
and inequitable for Dr. Spanier to be permitted to retain all or some of such benefits.

451.  Dr. Spanier should therefore be required to disgorge all. sums of money and the
value of all non-cash benefits he has received from the University from at least November 9,
2011 to the present.

452. The parties can be restored to the status quo ex ante.

453.  Dr. Spanier has not been unfairly prejudiced
Counterclaim.

WHEREFORE, Penn State prays that this Court provide the following relief on its

amended counterclaims:

. Damages for Dr. Spanier’s breach of his Duties;
. Rescission of the Separation Agreement;
e Disgorgement of all payments and benefits Dr. Spanier has wrongfully obtained:

. Interest on all sums awarded to the extent provided by law;

. Costs and fees incurred by Penn State to the extent provided by law; and

. Such other and further relief as this Court shall deem just and proper on the
evidence to be presented to the Court

Penn State demands a trial by jury on all of the Counterclaims so triable.
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DATED this the 13™ day of March, 2017.

Respectfully submitted,

Narene M- Qliele.

Michael T. Scott (SBN 23882)
mscott@reedsmith.com
REED SMITH LLP

Three Logan Square

Suite 3100

1717 Arch Street
Philadelphia, PA 19103-7301
Telephone: +1 215 851 8100

s Ve

Facsimile: +1 215 851 1420

Daniel I. Booker (SBN 10319)
dbooker@reedsmith.com

Donna M. Doblick (SBN 75394)
ddoblick@reedsmith.com
REED SMITH LLP

Reed Smith Centre

225 Fifth Avenue

Pittsburgh, PA 15222-2716
Telephone: +1 412 288 3131
Facsimile: +1 412 288 3063

Joseph P. Green (19238)

jgreen@lmgrlaw.com

LEE GREEN & REITER INC.
115 East High Street

Lock Drawer 179

Bellefonte, PA 16823-0179
(814) 355-4769

Attorneys for The Pennsylvania State University
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VERIFICATION

I, Thomas Poole, verify, based on my knowledge, information and belief, that the facts
set forth in the foregoing First Amended Counterclaims are true and correct. [ submit this

Verification subject to the penalties of 18 Pa. C.S.A. § 4904 relating to unsworn falsification to

Pona 42

authorities.

Dated: February & 2017
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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

CIVIL DIVISION

GRAHAM B. SPANIER, ) Docket No. 2016-0571
)
Plaintiff-Counterdefendant, )
)
V. )
)
THE PENNSYLVANIA STATE )
UNIVERSITY, )
)

Defendant-Counterplaintiff.

VERIFICATION

I, Thomas Poole, verify, based on my knowledge, information and belief, that the facts
set forth in the foregoing ANSWER AND NEW MATTER TO THIRD AMENDED
COMPLAINT are true and correct. I submit this Verification subject to the penalties of 18 Pa.

C.S.A. § 4904 relating to unsworn falsification to authorities.

/ /\\u\mm f( njuﬁjb

R

Dated: March |5, 2017
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MY OYMENT ACRERMENT

B S s A e et Y

THIS EMPLOYMENT AGREBMENT (“Agrooment™), entered intp by and between The
Permsylvanis State University, the anly Jand grant university chartered in the Commonwealth of
Pennsylvania, and Grehem B. Spaniez, Ph D, is to taks effect July I, 2010,

WITNESS
WHEREAS, Grshem B. Spenier, PAD, ("Dr. Spaniec* or the “Presidont”) has beea
exnployed by The Peousylvasia State University (tho “University”) as President of the University
ginco Soplomber 1,1995;e0d
WHEREAS, the Univessily wishes o contime the employment of Dr. Spanier s
dewbmmgmm'mmmmw

- e v A PR WG PURR, PO u & Tha fasews and
mwmwmummmwmmmuuﬁ‘amwdm

m@mmmwmmmmmdmsmuuwmmmmm

many unique accomplistments thus fir during his truro o President of the University; and
WHEREAS, both the Untversity and Dr. Spanier intend this Agrecmant to supersede may

end all pror agreements with respect to Dr. Spanier’sanphymmreuﬂmﬁﬁpma»




and obligations in this Agreement; and
'WHEREAS, by Resolution of Jamary 23, 1982, the Board of Trustees of the University
{tho “Board of Trugtees™) suthorized 1o Presidmt of the Board of Trastoes (the “Prosident of the

Tnowi® tn savdas 2 e niita vestfle mmsbatem wamfen memelacmae 2o sameede . tdl
LSRGS ) W aves O WD IGO0 HETCEINGIIE Wil . B0RioE QRpRUYTES 1 aCO0Tuinis Wik

'tho terms of said Resolution; and

NOW, llmmhMmd&mmmmM&m
containied heseln, and other valushlo considesation, the recsipt end sufficiency of which are
hereby acknowledged, the parties agren as follows:

A Tum

mmwmhwamwnmmixam
from Foly i, 'Eiﬁwmao,iﬁisw'rmmuwmmu
(*Texmination™).* .w«mymmwmwmmmmsu
forth in this Agrecment.

B.  Powets and Dutics,

Deting the Texm of this Agreement, Dr. Spanier shall serve as Pregident and pesform
such dutics and responsibifities fhat are consistent with his position s President of the University
under the Carporate Chaster, the Corparate Bylaws, and the Stending Otders of the Board of
Muuybmmﬂnﬂ.ﬁomﬁmhﬂmorvﬁdImayhm{mdmh!mbymm
the suthority of the Bourd of Trustees consistent with his position as President of the University,
mhnhm;ﬁﬁﬂdﬂicsagmmmginkmmnmotthaBmdofmmpledmm .
11, 1970, us wmended on November 19, 1971, May 30, 1975 and September 23, 1977, and as ths
mm,&mmmmm.»mmmmofﬁsmmm'(wnmy,ﬁé



“Dutics™. Dr. Spenicr shall dovote his full business timo atteution, siill and efforts to the
~ Wpuﬁxumdﬂnmfo;bumasi&

Dr. Spanier aud the Board of Trosices acknowledgs snd agreo that the Duties hereunder
shall be limited 0 thoss duties custoruarily perfornted by presidents of universities comparsbie in
size and mission to the University, such as educational loadorship, faculty ‘and community
services, recruitment snd yotention of pexsonnel, and such other duties as may be autharized or
directed, fros tims to tinge, by the Board.

ﬁwm'mulmdhwdmmdhummﬂymdua
wmdbwmhngnmmkpmhhucw
Charter of Bylawa of the University,

C  Compeusation.

1 A AT Ol Aa assscastion e s steuisns tn e nerfhrmed iy
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D, Spenier prgsumt o this Agrossmoat sed in accqrdascs with indasiry noms, the Univezsity
shall pay o D. Spanict sn annwalized bass salary of $700,000 from Jaly 1, 2010 teough ume
30, 2011 (the “Basc Salary”), less applicabls deductions. Any incresscs in Basc Selary skall be
based upon the President’s pecformance during the preceding fiscal year in conacction with the
sunal evaluation af his pexformance, set forth in Section D of this Agreement. Duing the Team
of this Agreomont, Dr. Spaniec’s Bass Salary may be increased, but not decreascd,

2. Siauing Bonss. Ta considecation of sxccating this Agrecmet, Dr. Spenice

 shall reocive & one-time signing bonus of $200,000 within sbety (60) days of the execution of this
Agreerosot by both parties.

3-



3. Refenfion homiive Begiming with tho 2011-12 contrect yeer, Dr.
Spazicr shall be cligible to recatve an anmmal setention incentive provided that be complstes
servioe a8 President to the University through the end of each oontract year (Yuns 30). The

amomt of tha sotantion Innsnlion i one -&-ﬂ‘\pdﬁnﬂnmﬂﬁn“mnhm
a Ew SSATRRIITUL anvvmwa Ty B4 WRAJS VAL UV 6y WA G VAMIVEWSIARA WA SAEW el aReAASAS

Cotmedl in accordance with the 1982 resolution of the Board of Trustses anthorizing the Council
rogerding such compensation matires, but ghafl not exceed tweaty percent (20%6) of Dy, Spanier’s
then-curront amumal baso salamy. Any reteation inocative awerded to Dr. Spanier shall bo peid
within sixty (60) days of the conclusion of the contrsct year to which it relates. \

" 4 Retirement Contribution. T addition, the University shall contributs, st its
normal Alternato Retircuncot Plan (fhe *Reirement Plan”) contribution rate (cicenily 9:29%), to

W W A e e A bl A sl ol Taadlas LA AN ol s Tmdasual D anssrera
N PRITGIET U8 W JOUWLY VUSRLEA VITLELLEL LN LOUVRIEIL, UL DEAATEL "TUJL 1) UR S AUFAIIGE SV voais.

Code and in accordance with the terms of the Retirexcent Plan as managed by TIAA-CRER,
- Parther, inthe event that: :

a  limitations of tho Tnbeanal Reveemwe Code do not pemit #e
University to contribiits on a tax-shelicred basis to the Retirement
Plan ot it5 noumel contritwution tate; or '

b less than fiftoen (15%) pesocat of Dr. Spanier’s Baso Sabary is
oontiibuted 10 Dr. Spanfor's Retiremenit Plan, the University shall
pay to Dr. Spanier, &5 cumrent compensation, an"amount equal fo
the difforenco botween fhe amonns sctually contributed to the
Reticemont Pl and the greater of: (1) the amcumt that the
University canot contribule to the Retitement Plan becauss of



Internal Reveane Codo liraitations; ot (2) fifteen (15%) peccent of

Dr. Spanier’s Base Splary. )
3. Refiroment Plan Bqvivalency. The  Retirement Plan  Bouiveleucy
. refbrenced in Section D3 of the Prior Agmement shall contiome during this Agreemers, The
Retirerseat Plan Equivalency shall bo ameadod such thet Dr. Spasier shall be required to remsin
svmilablo to pecform sorvices for the Univecsity pasaaut to Sections B, RS and K6 of this
Agreemest tivough Jone 30, 2017 to vest in the braofs of e plan. Dr. Spanie sball o
become vested in the Retirement Plan Byuivalency if his employment as Presidént is carfies
tscminated without Causo, o bis death or isability. Dr. Spanier shall not receive tho beuefits of
tho Reivemeat Plan Beivalsaoy s exnplopeat s Presbdent i et foe Cae, ot i be

mﬁm’hm-ﬁhﬁnhn ssnulntmant oo Dmeddeest 0o i fllnorine the sanclnainm of his
Vaeratay s AV AAVEAE GAks ULAA/AD ) GAALGAL PHS & AvmmAmear) WAL LA AMARS TVAARE W WUMMUSIAGAWGA LA ARWS

service s Precident, his facolty appointment is tenminated in accordmmes with the University’s
rules for teotrod mernhers of the faculty. A document soparate and apact from this Agreement
shall gover the five year extension of the Refirement Plan Equivalency to Jone 30, 2017.

D.  Annual Byalustion,

No later than the week of the May 2011 meeting of the Board of Trostecs, and each year
mmwmmm&ma&m&mhmm&m

of the Bnard tha fmeciliste mant Domaldast of the Baeed and fhe (Mhotineions of tha Nomumtitan
4 S EeThaiie, Wmé STLLENLGASRGR wpﬂtsmw ki UGG 800 WS LGRIPUSOn G WS WAL aes

on Finanoc and Physlcal Plant of the Board (the “Reviow Groep™) an assessment of his
pefornance 28 President measured against he goals and cbjectives for the then-curscat fiscal
year, as well as his proposed goals and objectives for the next fizcal year. The Review Group
will review and provide appropriste feedback and divection with respect to Dr. Spanics’s past
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pecfixmmnos and fitwre goals wd cbjectives. To aid the Review Group in its eneal oveluation,
Dr. Spenier agrees o fixnish to s President of the Board such sdditiona oral or written repats
as the Roviow Gromp say request,

B Reimbu 8.
1. Standerd Bepefits. Dr. Spanier shall be eligible to partivipate in all of the

emnloves henafit nluns of tha Tintaerily soniloabln th sesriae svedivives
Rams e 4 e e — TEETT T T r——

— g Nervermave ¥ wisy

2. Supplemental Lifc Jnmwance,
') In addition to life insurance provided as a staydand bemefit in
Section E.1, the University has providod a Yife insursnco desth
benefit of $1,000,000 for Dr. Spanier since Scptmber 1, 1997,
Tho doath benefit of this life insuanco policy bas esoalated, sad

shall continue to bo cscalated annally on eaclyJuly 1 duting the

Toom of s Agrocment, by te porccniags Moreass in G
Consumer Prico Jedex (CPIU, All Joms, Sor Al Usbeo
Consumers, 1984=100) by multiplying the smount of life
fnsurancy in foroo for the cantraot year then cading by the sum of:
one (1), phs the cumolafive percentage increass il the Consurmer
Price Index between July 1 of the price year and Jome 30 of the
curent year, There will be 50 dimjmtion of this life insurance -
bonefit at the conclusion of the Toom of this Agresment, Provided,

however, CPT increases in the death benefit shall ccuse as of the
conchwion, of the Term of this Agreament. In sl} other respects,

%



&mmmmuWhmmm
the texms and conditions of the University's plan of lifs insorance

fior its senior exeoutives.
3. Sunnlemental Nenlih YiSnrance L\ P 1\'_:.'..__:0.,15 ...llny i‘é‘u&ﬁi‘lﬁ 10 pom

and scxvice eligibility requirements fior contiavation of heslth insurance covcrage shall be waived
for Dz. Spanier ¢ the conclnsion of his presidency.

4. Dissbility Covepe. In the event of Dr. W:pwmmm
during the Term of this Agresmeat, the University shall provide Dr. Spanier with disability
coverage, having a total Gisability benefit of (s) not less hen cighty percout (80%) of his Buzo
Salary for the contoact year in which he becomes disshied firough the cad of e Tam of this
" Agrcement, sad (b) theseafter not iess fhan sixiy-five percent (65%) of kis Base Salary for the
contract yor in which be becomes disabled until age 70. Anyunoumsrewiwdbynr Spanier
mhMoEWImgmmmmmbhmmemmmum
m&mm&ma.m«pwmﬂnwtymponﬁm
Section B4.

complotion of fhe Term of this Agreement (fona 30, 2015) or if this Agrcement is tonminated
without Canss, Dz, Spanier shall bo extitied to upmmywpmxmmsiéﬁe}@mﬁ‘umd
post-presidency transition period at the lovel of his fhon prosidantial Baso Salary plus the benefita
movided in Sections B.1, B2, B3 and E4 of fhis Agreement. The post-presideacy trapsition
pdodlhnwmmimmdmym&oeompleﬁmoftbhm.a&eeﬁwdwdanof

termination if fhis Agreement I8 terminated without Casse. During said period, Dr. Spenier shall

A



pexform acholardy activitics in proparation to assnno active dutica ss a tenared member of the
Wt%gﬂﬂdﬂh:ﬁ&&hmﬁmwmwu
fondraisiug and reczuiting) as requested by the new President. Aaacoﬁﬁmofﬁs.eﬁgﬂiﬁ!y

Lo msnd Tonessndiio sasdam hln Qustlnn 1 & Tie Onawiow ddiall wfonin fanmne warfronnin o
L] W“mm AR SWASUIA Ludy £78e Ufmmlwummm

mwxmwmﬁmymmmammmwm
with bis duties with Penn State University. Notwithatanding the foregning, any professional
seavioes peaforoed by Dr. Spasier for & non-profit estity, govoroment sorvico, or forprofit
‘boanda that o not materialty dotract froe bia University responsibilities shall not be considered a
conflict with his dnties for the University. Tho Basc Selery and bemefits that De. Spasicr
reccives wider fiis Section B.S shall not bo reduced by the amovats he receives fom offier

carnings. The texms of this Section B.5 shall survive ihe expiration of nis Agrecmcnt.

6. Post-Presidency Paculty Position, Following bia service as Presideat, Dr.
Spanier shall herve to tlo of Presldent Emecitus. In addifion, Dr. Spauiet shall contiouo to hold
uwmmu.pma-mwdmnmmam
Studies of the Callege of Healfh and Huusan Dovelopauot of the University. He may continus to
vse his canent scademic tifie of Profcssor of Human Devclopment sod Femily Studies,
Sociology, Demography, and Family sud Community Medicine. Upon the conchusion of Dr.
Spenicr's service a» Presiden, be may, ot bis option, dleot %0 assume e titie of Univensity
" Professor. Dr. Spanicr’s Baso Salsry following his services as President shall be peid on &
twelve manth basis and shall bs $600,000 sammally. Dr. Spanics’s compensation at this level
shall be Hmited to five (5) years fllowing the conclosion of hls professional development
transifion period subssquent to the tezmination of bis presidency on June 30, 2015 or the earier
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tseosinaion o kis presidency wifhout Cause, De. Spanie’s exsploymet ss Peofisssor subsequent
to this pesiod, inchuing his eligibility for anmoal sabary adjustments, shall be govecnsd by fhe
University’s policies, rules snd regulations applicable to othes tenored members of fhe University
fasully and not by this Agrocment, Dr. Spenier’s offics location, sosdemio responsitilies, and
salmy afier the five year poshpresidency period shuil be defermined in consultation With the
Provost of the University.

The University shall provide Dr. Spanier with edministrative support,
inclyding m oo #nd & talf assistant  ssist hie with s resporaibiies Sllawing the
conclusion of kis presidcucy. The terots of this Seotion K6 shall survive the cxpiration of this
Agreement.

othex business expenves inoursed i his capacity o3 President of the University hall be poid on a
cost relmburscrnont basis through the University’s sumal operating budget. When Dr. Spanier’s
$p0ns0 accompanies him on trvel fixx Univecsity plarposes, tho University shall caver the costs of
her reasomable travel expenses. The expenses of Dr. Spanier and his spouse shell be roviewed on
2 ammal basis by the President of the Board of Trustees or his/hor designes who does not report
to the President.

8. Profossionsl Memberships. The University shall pay the annuel duss
and roembership fises for the President in professional associations of benefit to the University.

9,  Automobfle. The University shall continne to provide Dr. Spanier with &
mwwmmmmuummpummduwwm
Undvessity, for his cxclosive use, The Univeesity shall provids or refmbease Dy, Spsnder for
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ingurance, maintennance, and other operating costs of the vehiole, including but not fimitod to, the
mammmmmmm@m&gw On an annual
basis, Dr. Spenicr shall ropoxt all personal weo in writing to the Senior Vioe President for Finance

. | WL Sy ) e o N
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F.  Housing.

During the Term of this Agreament, for the bensfit sed convessionco of the Univessity in
baving fhe fomcfions of the Office of President efficiently discharged sad, in ondec to ensble Dr,
Spanicr to fully perform the exteasivo dutles of kis position, ho shall, as a condition of his
employment 28 President of the University, continuo to reside at the Scimeyer House, an an-
oampus xesidence owned by the Usivecaity for s parposs, located at Univessity Park, Contre
County, Pexnyivania, or sach ofber residence as may be deicrmined by G Univenlly (e
“President's Rosidence™). The University shall pay fr all costs of wiilitios and maiutenancs of
fhe structuncs and grounds of the President’s Residenoce.

For the benefit snd convenienos of the Upiversity, the Presideat’s residence shall be

svnitahle Mddlhmﬁimmmwlhﬁn@mlmﬁtﬂmm

e SRRy = 5 LLRILAEN

mmmwwmmumwumm.
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remwwels aad exteosions), Dr. Spanies’s fumily shall be permitted to cocupy the President's
Residence under the sume teema and conditions for tio Jess than 90 calendar days from tho date of
Dr. Spenier’s death. ‘




In the event of Dr. Spanies’s parmancut dissbility during the Term of this Agroement
(Gacluding 2ll reacwals and extonsions), Dr. Spanier and his family shall be permitted to occopy
the President’s Rosidence tndes the same terms and conditjons for no Jess fhan 90 calendar days

B o Sk WV ¥ __ 2. re__ 4 4ev.

nmwmwmwlmm

Dr. Spanier and his family shall vasste. the Prosidoat's Residence no lster than fhirty (30)
calendsr days foliowing tho effeotivo date of tenmisalion ar expirafion of fhis Agrcement
(iaotnding it renevwals and cxiensions)

Upon the termination of fhis Agrenment, the Thniversity shall reimburen D, Spanier fixr

e T mepe~

the ressonsbic and necossary expemses of mioving bis persomal property from Stats Coliege,
Poansylvenia to & Iocation of bis chaioe in the continents! United Stites,

G.  TxRepotiveg

The Univemsity shall inciude ia the W-2 izsood fo Dr. Spanier-si? paymeats, beoits,
allowances, and relmburscmcnts that are definod as income or othecwiss requined to be reported
by foderal, state of Incal goversmeonts. Bxoept as provided in this Agreoment, Dr. Spanier shall
ba responcible for the payment of slf personal teces dise snd shall maks snch pavments on 2

“when due™ basis.
H  Temination.

1. Terinaion For Causc, The Usivecsity may toorioals s Agresonet
any time for cause upon written notice to Dr, Spenicr ax provided in this Section 1, For
puiposcs of this Agreement, fho term “Cavee™ shall mean conduct roasopshbly detarorined by a
two-thirds majarity of the Board of Trustees to be: (a) gross negligence or willfol makeasanoe by

Dr. Spanier in the performance nfhnm.mﬁmtmmllvhmﬂmim {h) ardiong ar
matenially harm the Untvergity: (&) ackonz or

P bt LLLEL e
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omissions by Dr. Spanier fhet are wndertaken or omitied knowingly and ave crinsinal or
frandulent and involve materiz) dishonesty o moeal tarpitods; o () Dr. Spanier being formally
wmamgwaw&w.mmmmmm@wwﬁm
of Unlvemity fHmds, hmmmmemutmmmtedfmenWa
mwmuwm_mmm.mumMummmm
compeastion or bonefits as Presidont, excopt 23 sot forth in the University’s varions benoit
plana with reapect t vesting aod sights afer terminetion of employmeat, nor sl Ji bo entitied
to continuing employment as & menber of the University faculty, inchiding e Post-Presidency
Faculty Position sot oth in Section E.§ of this Ageeement:

2. Teomintion ‘Without Cmse, The Univessity may termins this
wmmm.mmwumamnquwm
mabwmmmwmwmmum
President. Vermination of this Agrecment by virtos of the Preeident®s permanent disabllity o
deafh (ea 3¢t forth in Scctions ¥4 and HS of this Agrcement, sespectively) shall not be

mlﬂmﬂm m f&m-g ”ﬂlﬂ iniveveite 'M”MM.AMW&

bt L raka Y AR
.

Causo prier 1o the cxpiration of the Term of fhis Agrcement, Dr. Spéicr shall be eaffied o
Toceive peyments equal o his then existing Baso Salery and benefits fix eightonn (18) months
from tho clfective date of s termination of exploymeat as President, plus tho Equivaleosy
payment refercnced in Seotion C.5 of fhis Agreament, In the evant of such tepmination without
Case, Dr. Spanier and bis fhmily shall vacsie the President’s Resldenco no lakx fhan thirty (30)
calendar days following the effeotive dte of tecmingtion,



3. Resignalion. Dr. Spenier may resign as President by providing st least
ninsty (30) calendar days written nofice to thie President of the Board of Trustees, Dr. Spanier's
employmant &8 Prezident shall cease on the effective date of his resignation, and he shall not he

snmmancotinn Py e -
@ﬂ*nmmwamswmum%mﬁ
of

Msmmmtmmmwmmmmwﬁ
employment.

4. Pomanent Disbility, ¥ Dr. Spanicr shall become permanently disabled
during his sacvios ag President, this Aprecorcnt shall terminnte effective on the date of permanent
disability and be shail reccivo ull benefits t0 which be is entified pursosnt to the University's
disability coversige teforenced in Section B4, plns the Equivalency payment refirenced in
Section C.5 of this Agrecmont,

Fer puposes of this Agreement and based wpon Section 409A of tho fternal
Reveao Cods, “Permancot Dissbility” sball mean Dr. Spesier is ) nosblo % engags I any
Mmmw@dmmmwumm
impainment which can be expected to rosult in death or can be expected to last for a contimious
peciod of not less then 12 months or i) by reason of sny medicelly determinsble physical or

mﬂmlimlmlﬂnnho.mhmm-mhhﬂhmmhmgzgg&_-
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contirions pericd of not less than 12 months, secelving income replacement bapefits for a period
of not less than 3 months uader an accident and bealth plan covering the University’s employess.

5. Desth, In the event of Dr. Spamier’s death during the Term of this
Agreoment, Dr. Spimier’s Baso Salary simll coase immediatcly and this Agreement shall

-} 3



terminate effective oo the date of death, provided however that the Bquivalency payment
reficenced in Section C.5 of this Agreemont shall bt peid to Dr. Spanies’s esttio o later fhan
thirty (30) days from the date of death.

L g .!.0’ ! !i lI. ‘

“Tha Ussiversity reoognizse fhat it is both appropeiat 2nd beaeficial for Dr. Spanier, ia bis
mumbmhMMﬂuMmMgﬂm '
mwmmmmmm However, the President shall
sock prior approval fiom the President of the Board of Trustoes before agreeing to aerve on the
board of directors of any for-profit enfitics. Dr. Spanjer may not engage in any outalde activity

ek o £ d emlile Tt Tl e cone D B A o s
R COIHEUS WAL 250 AUUTS TR wils ARICHLIcUL.

Al income or gther compensation csmod by Dr. Spenier in connection with bis outsido
activitios ahall be paid #o and rctained by Dr. Spanizs snd reporiod in ancovdance wiih applicatile
1ot Iaw and established Univessity policy. Such ipcome, if any, shall kave 20 effect on the
mddny.bmﬂt&moMmmmhmmwmhmﬁedbm
fhis Agrecment

L Indemmification The Untvenity indesonify De. Spenier snd bald him

(St ST S = i e B

gerving in s capacity as President of the University to the sxtent permitted by law.. Dr. Spanier
MWQ&M&WbM&W»WW&

TR



respoot 10 acts or omisslone ocomring while bo was setving as President. Tho terms of this
Section J shall survive tho expiration of this Agreement.

K Medintion, The parties agree fiut any confrovensy or claim that cither party may
Tiave against the offier arising out of or relating to the construction, application or enfoscenent of
this Agreeraent, 28 well as auy controvorsy or claim besed upon fhe slieged beeach of any fzgal
right rlating to o arsing from Dr. Spenier’s conploymeat sndfoc tecunlnation of bis cxployment
shafl be enbmitted to non-hinding mediation. Within Sfteen (15) days after delivery of a written

adlos afacmeioch fan wanoator Fisas aums mazii da fha afbas fho Mewnts shall ha sohenittad in 2

single mediator Jocsted in the Commonweslth of Peonsylvania chosen by the pastics, and the
veame fioc such mediation sball be in University Park or State College, Pemsylvanis, as mutually
agroed by the partics. The costs and fees assogisted with mediation, exchading attomey’s fees for
Dr. Spenicr, shall be botmo by the University.

L Nofion

Any notice or other communicution conteraplated by fhis Agrecment shall be deemed to
bo given when given in waiting and xasled, rogistred o cextifiod, postago peegaid with bz
 roceiptrequested, to & party s the address 5o orth below o soch ofber address e mny becosther
o desigastod n writing

Schroyer Hooso .
Pennsylvemia State University
" University Park, PA 16802

15



The Pennzyivania State University .
To the Thivessiiy: Qffica of the Rosrd of Trnstees

T W S P ——— e  _———

205 O Main

University Park, PA 16802 .
Aftention: President of the Board of Trustees

M. Sevembility and Waivers. .

T any portion of this Agresment shell be held to juvalid, inoperative, or wncoforcenble,
then, 30 fir as possible, effect shall bo givex to the infort manifested by the portion held invalid,
w«mdhm&ﬁwwmm

PO S AWt et 2 B Benn acd olBasd  Nin umiveae ar falhwe dn
Wwwmcmmmmmmm ANY VIRAVEA VA ASMMBAY W

mwudmmuwwmmmwmulmmm
waives of that party*s right to asscrt the same or any ofher ights on fhet or anty ofher gcoesion.
N Govoming Law.
MAWMMWB’,WMMhmMﬁ&M
Ixw of the Commanwealth of Peansylvanis, excluding s cholos of taws rules.
0.  Counferpats.

-

pen o e anal. —f il cdantl ha
mmmwammwnwmmmﬂwmmw

deemed an original tut all of which skall constitule but oue of the same instument. Signatures.

delivered by fscalmile epd by cmail shall be decmed 80 be an original siganture for all purposcs,

inchiding for pucposes of applicable Ruiles of Bvidence.
P.  Comploto Agreement,

This Agresment fully supersedes rny and all prior agreements or understandings, written
of oral, with the exception of Section D3 of the Prior Agreement o8 emoaded by Seotion C.5 of



this Agresment. This Agrocment shall not be amended, modified, of changed other than by
exprees written agreement of Dr. Spaniex and the President of the Board of Trastees.
Q  Pesonel Conteact.

mwwmmam.mmummmmmor
delogablo in auy manner whetsoever. This Agrecment shall be binding upen asd inure to tho
benefit of Dr, Spandec and his exccuties, administrators, biirs, sooessoss, and pexmitted assigns,
and upon the Univessity and its suocessors and aasigas.

R.  NoTrust Yund,

' Nathing contained in this Agreement and no actien teken presnast o the provisions of
ﬁhWMm«hwmm-mdqm To the exient that the
WWaMwmwmmWWﬁw swch
rights shall b6 00 groster than the right of sy wnsecueed, general creditnr t the Uiversity.

S.  Misolioncous,

The headings in this Agrcement are for conveniance cnly and shall not be vsed in
construing of iutexprefing this Agreoment. The teoms *“Bosed,” “Boatd of Tvasives,” and
“Univessity” es used in this Agrecnunt, wheo applicable or sppropristz, shell be doemed to
incinde or refer o any duly suthorized board, committes, afficer, or employos of said entity.
‘Wheasver the oontext yequires, the masculine shall includs the feminine and neuter, the singular

17-



BN 'WITNESS WHEREOF, the parties have exeouted this Employment Agrecinent a8 of
the day and yoar written belovr.

THE PENNSYLVANIA STATE UNIVERSITY

ATIERST:

' J

A"q"l'k-’ . By: : P
Wimess I/ - [ y B P Fiactnns

LAV, LPUTGIU Ul A LUDINRT

_’0.“,.. 2, 9.,0/0
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THE CORPORATE BYLA

ART. 1, ORGANIZATION AND MEETINGS OF THE BOARD"

(1) Corporste Authorin:  The suthority for effecting the corporate purheses and for mansgement

and government of The Pennsylvania State University is vested hy charter in the Board of
Trustees.

(2) Swied Mectings: There shall be such stated sieetings of the Board of Trustees each yesr at such

iimes and piaces as ihe Board of Trusices sknil from time to time dotcrming.

(3)  Specinl Mectings:  Special meetings of the Board of Trustees may be called upon motion of the
Board, upon written request of five members, or upon call by the chairperson of the Board or
upoaq call of the President of the University.

Notice of Time and Place of Mectings:  Wiritten notice of the time and place of all meetings
shall be mailod by the secretary to cach member of the Board at histher post office address at
least 10 days in advance of the date of the meeting in the case of stated meetings and 3 days in

@

(5) Quomemy: Thirteen (13) members of the Board shall constitute & quorum for the official
transaction of all business.

7<) Yomoin?ios  Yanana o 4l —mmenbecchisn of Yhe Daaed AFf Tructasc ormated hu death

\“’ !Mﬂ\-iw‘ Y EWINNRD IR IS mlwﬂll‘! W Wit ANAN VS FIWOWVAANT WiIwMWW W ey

resignation, or failure to qualify after clection by written acceptance may be filled by
Wtymmdmwmummmmmw«m
memberships reserved for gubernatorial appointment and ex officio memberships established by
charter.

ART.2. QUALIFICATIONS FOR MEMBERSHIP ON THE BOARD OF TRUSTEES

()  Members of the Board of Tywstees shall be nataral persons of full age who need not be residents
of the Commonweilth of Ponmsylvania.

(2) A person who is employed in any capacity by the University shall not be cligible to serve as &
member of tho Board of Trustecs. This qualifieation for membership shall not apply to 8 person
who is an ex officio momber of the Board, nor to a person who is a student employed part-time
by the University.

(3) A person stmil not be-cligible to seeve as a member of the Board of Trustecs for a poriod of three
(3) years from the July | coincident with or next following the date of last employment in ary
capacity by the University. This qualification for membership shall not apply to a person who

o ne at affain manthes afthe Dnasd nnsin s nevenn wha ic o atudant emaloved nart-time by the
19 BH VA VIIRAI ITHRWLIAAA Vi Ml ARJRIW, IR sV = wwl! NIASY TA W TR AwE T (2 P il il 1
University.

(4)  Only gradustes of The Pennsylvania State University who shall have received sn associate
degree, 2 bachelor's degree, or an advanced degree from the University shall be eligible to serve

e o Seo#az afoa S Ll Aot Rin o cabian al sl Faniibie: an tha anvmening haned Al one
A3 8 JUSICC TICCICA UY UIC AuHIL. Y0 BISIRUTT UL UKW 18Uy 1 130 BUTSINIRIE VUaiy W any

other tollege or university in Pennsylvania shal be eligible to scrve as a wustee elected by the
Alumni.

‘Use of Praxies ;1 Mectings - In a legal opinion on February 4, 1963, the University's legal counscl
determined that proxics could be used at meetings only if the Bylaws so provide. The Bylaws are
sitent on the matter.

9/10
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ART. 3. OFFICERS OF THE CORPORATION AND THEIR DUTIES

)

@

&)

@

4)

Olfigers of the Corporatian:  The officers of the corpotation shall be a president, a vice
president, a secretary, an associate secretary, three assistant secretaries, a treasurer, and three
assistant treasurers, all of whom except the associate secretary, the assistant sccretaries, the
treasurer, and the assistant tredsurers shalf be members of the Board of Trustees.

Seerctury of the Board:  The President of the University shall be ex officio the Secretary of the
Baard,

Election and Torm of Officers:  All other officers of the. corporation shall be chosen each year
by ballot of the membery of the Board of Trustees present at the stated meeting of the Board in
Sanuary to serve for & poriod of ane year and until their successors are chosen according to these
bylaws,

Dutics of Olficess: Tbcwaﬁduuofthecomnﬁonﬁallpafmnthecormmedudeswhich
pestain fo that office and shsll also be chairperson of the Board. The president shall appoint all
committces of the Board of Trusiees and the chairperson thereof except the exccutive committee
unless otherwise ondered by the Board. The vice president shall, in the ebsence of the president,
perform the dutics of the president. The scorctary shall perform the corporaic duties which
pertain to that office; hefsho shall be custodian of the corporate seal, conduct the ordinary

of the Board of Trustees and maintxin an scourate record of all progeedings of
the Board and of the executive commitiee. The associate scerétiry shall assist the secretary in
thepafammeeofbiaﬂmdntismddnllaaforandonbchalfoflbeljnivmity in the same
maancr and with the sepc suthority as the secrctary, The assistant secretarics shall assist the
associate secretary and shall act for and on behalf o the University in the same manner and with
the same authorityws-the sccretary. The treasurcr shall recoive and disburse 3l monies of the

corporation under procedures and safoguards prescribed by the Board of Trustees. The
assistant tressurers shall assist the treasurer in the performanoe of these duties and shall act for

and on bohalf of the University in the same manner and with the same authority as the treasurer.

Vacancics in Office:  Vacangies in any office or offices may be filled by ballot of the members
present at any mecting of the Board of Trustees.

ART. 4. COMMITTEES OF THE BOARD OF TRUSTEES

(1

910

The Executive Conumitiee:  Not Jess than seven (7) nor more than eleven (! 1) members of the
Board of Trustees to be chosen by batlot of the members prescnt a1 the stated meeting of the
Board in January cach yoar together with tho president and the secretary of the corporation shall
constitule an executive commiftee to serve for a period of one year and until their successors are
chosen. The president of the corporation shall be chairperson of the executive committee and
the secretary of the corporation the recording secretary of the executive committee, The
numbor of clected members of the executive commitiee, within the above limitations, shall be
determined by the Board of Trustees at each said stated meeting.



(s)

)

©)

(4

B-3

Purpose of the Executive Commiitee:  The purpose of the executive commitiee, under
the direction of and subject 1o the approval of the Board of Trustecs, shall be to transact
all necessary business as may arise in the iniervals between meclings of the Board,

Meetings of the Bxeentive Committes:  Meetings of the executive commitice may be
;albiv(;l:ytheBmsdofmmbyﬂuPnﬁdmlofdnBosrdorbyﬂn President of the
ni ity.

Place of Meutings of tho Executive Commitice: All meetings of the executive

committee shalf be held at the executive offices of the University unless otherwise

ordered by the chairperson of the committee.

Notice_of Meutings of the Executive Committee: Notice of the time and place of all
meetings of the axeoutive committee shall be given in the same manncr as for meetings of

the Board of Trusiees,

(2) Stwding Commitiees:

919

(a)

Function of Standing Committees: To facilitate consideration of the business and
managemient of the corporation and of the University, standing commitices are
established as hercinafler sot forth.

I.  Referal of Maiters 1o Standing_ Commiliccs: Any wattors appropriate for
consideration by a standing coramittee first shall be referred thereto by the Board
of Trustees, the President of the Board or the President of the University, except
that & two-thirds (2/3) vote of the trustees present at & meeting of the Board but in

- no event by an affirmative vote of Icss than niné (9) Trustees will permit initlel
consideration by the full Board.

2. Consideration by Dosrd of Matwers on Which Stnding Commitices Muke No
Recommendution or Report:  Provided, however, that any matter referred to and
considered by a standing commitice, but upon which the committee makes no
recommendstion. or report to the Board, may be brought before the Board for

v aad A S minss Beniibaa

consijeration ut ilve requesi of any fristee,

3. Mnuers Appropeisls to More Than One Commitice: Except as otherwise
provided in the bylaws, matiers determined {0 be appropriate for consideration by
more than one commitice may be referred by the President of the Board of
Trustees and the President of the University to one comiuitice or more.

4.  Final Authority of the Board: Unless otherwise specifically delegated and except

as otherwise provided herein, authority to act on all matters is reserved to the
Board, and the duty of each standing committee shall be only to consider and to
report or make recommendations to the Board uppn appropriate: mafters.

S. Specific  Responsibility _of Standing € ifices: The several standing

committees are charged specifically with the immediate care and supervision of
the subject matiers respectively indicated by and properly relating 1o their titles.



)

“)

(5)
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(b)  Standing Committees Established:  The foilowing shaii be the standing commiiiees o
the Board:

iy

Committee on Educational Policy
Committee on Finance and Physical Plant
Committee on Camapus Environment

Seleetion of Commitice Members:

(8)  Appointment of Members:  Meombers of the standing committees, and the chairperson
and vice chaimerson thereof, shall be appointed by the President of the Board of Trustees

after consultation with the President of the University.

()  Term of Committer Members: Committee members shall serve for a term of one (1)
yoar commencing upon the date of the election of officers of the corporation, and untit

AR ot o % bt Tan mmn el amna austth

NCIT SUCCESS0TS ATt APPOHNTU il ATTOIUAHES Wi this b,‘y"-‘:‘-‘v’.

(6}  Vacancics on Standing Commilices: Vacancies on all standing comumitiees shall be
filled through appointment by the President of the Board after consultation with the
President of the University to servo the unexpired term created by the vacancy.

Special Commitiees: Special commitioes shall be appointed by the President of the Board, after
consultation with the President of the University, upon suthority of the Board with such powers
and dutics as the Board may dotermine, provided that no special committee shall be orcated to
act upon any matter appropriate to be acted upon by a standing commitice.

(®) Loopth of Service of Special Commitiecs: A special committee shall act for no more
than one-year from the date of appointment and shall be tonsidered discharged upon the

expiration of said year unless speoifically authorized by the Board at the time of its
wpe‘.arm.wm#my@_ﬂmegtfmglmpﬁod.
Subcommitices: Each comumitise shall have such subcommitees as may be requived for the
emmwofuwwmmmmw,mammmmms
be created onty in response to need and to scrve a specific purpase.

(a) Appoingent of Subcommitices: Each subcommittee shall be appointed by the
chairperson of the committoe of whioh it is a part, after consultation with the President
of the Board and the President of the University.

R - SN T DY . JUIRGRpn, Py B

(®)  Length of Service of Subcommittees: Each subcommitiee shail serve for a period of not
more than the term of the members of the standing committee of which it is a part.



(6)

)

)
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B-5
Ex Officio Mombers:  The President of the Board of Trusices, or in hisfber absence the Vice
President of the Board, shall be an ex officio member of all standing commmittees, of afl special
committees, and of all subcommittees. The President of the University shall be an ex officio
member of all standing committees, of all special committees, and of afl subcommittecs except
the Subcommittee on Audit of the Commiitee on Finance and Physical Plant.

(2) Countetin Defermining s Quoyum: Ex officio members shall be counted in determining
the presence of 2 quorum.

Chairnerson of Coammittee Bx Officic Member of Subcommifteus: The chairpel?on of
each committee shall be an &x officio member of each subcommittee of his/her
committee.

-~
A4

Committee on Fducational Policy: The committet on educationat policy shall:

(a)  Consider snd report or cecommend o the Board on matters pertaining 1o the educational
policics and programs of the University; including the long-range educational
development of the University;

L o o.a® .t a. gbla fanscléen

(b) Consider and report or recommend to the Board on matiers periainng o ind iaouity;

() Coasider and repost or recommend to the Board on educational policy maiters pertaining
to insiruction, rescarch, aind continuing education:

) Goasidermdrepmamnmdmdcnwdmawmwﬁnhgmaiipﬁmof
student life.

1. Nuinber of Members' The committee on educational polioy shall consist of not
less than cight (8) apsointive members, in sddition to the &x officio members.

2. NonVoting Faculty and Stadewt Represcrafives: Three non-voting faculty
muﬁmqndﬂmnu-voﬁn;mnwﬁmmy be invited to
attend and participate in the meetings of the committee on educational policy,
excepi  ExCOUth tome af tha sommittes The faculty and smdent

EXCOUlIVE SGSSIONS Of Wi  COWEGHRSS.

representatives shall bo selected by the President of the University in Such manner
as helshe deems appropriate,

Committee an Finance and Physical Plani:  The committee on finence and physical plant shalk:

(a) Consider and report or recommend to the Board on matters pertaining to finance,
business, budgets, nou-budget expenditures, audits, investments, trust funds, insurance,
real estate contracts, government and private contrects, and grants, fecs, reom and board
charges, and the long-range financial plenning and dovelopment of the Univessity;

{b) Consider and repori or recommend to the Board on matters pertsining to endowments,
gifts, and fund raising,



®
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{¢) Consider and report or recommend to the Board on matters pertaining to purchase and
sale of real estate, master plans, coustruction, the appointment of srchitects, the selection
of architecturs] styles and materials, architect's plans, rights of way, the award of
contracts, and the names of buildings and roads.

£av P o P PN S R £
(& Consider and roport or rccommend to the Board on matters pertaining to the longrange

comprehensive physical plant development of the University a} each campus, consistent
with the long-range cducational developmeant of the University.

I.  Number of Members: The committee on finance and physical pjant shall consist
of not less than eight (8) appointive members, in addition to the ex officio
members.

2. Non-Voriing Facully and Studem Representatives:  Three non-voling faculty
reprosentatives and three npn-voting student representatives may be invited to
attend and participate in the meetings of the commitice on finance and physical
plant, except cxecutive sessions of the committee. The faculty and student
representatives shall be selected by the President of the University in such manncr
as he/she deems appropriate.

Committee on Campus Eaviroament:  The commitiee on campys entviconment shall;

{8) Consider and repost or recommend to the Boerd on matiers pertaining to the leamning and
work enviroament for students, faculty, staff and all other members of the University
community, with particuiar cmphasis on poticies refating io diversity, nondiscrimination
and human resources.

f.  Numberof Members: The committee on campus environment shail consist of not
less than cight (8) appointive members, in addition to the ex officio members,

2.  Non-Vaiigg Facully and Siudent Representutives: Three non-voting faculy
ives and three non-voting student representatives may be invited o

attend and participate in the meetings of the comatiliec on campus cnvironment,
except exccutive sessions of the committee. The faculty and student
ropresentatives shall be selected by the President of the University in such manner

as he/she deems appropriate.

ART. 5. LIABILITY AND INDEMNIFICATION

()

9/10

Limitation on Linbility: To the fullest extent permitted by law, no trustce of the University
shall be personally lisble for monetary damages for any action taken, or any failure to take any
action, as# frustee.  This Scction (1) shall apply to actions filed, and any breach of performance
of duty or any failure of performance of duty occurring, on or after January 217, 1987. This
Section (1) shall be deemed to be a contract with each trustes of the University who serves while
this Section is in effect, Any smondment or repeal of this Section (1) or the adoption of any
ather provision of the Bylaws which has the effect of increasing trustee {iability shall not be
retroactive. .
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3 i""”"': Neation:

(8) Bxcoptas prohibited by law, every trustee and officer of the University shall be entitled as
of right to be indemaified by the University against expenses (Including counsel fees) and
sny liability (including Judgments, fines, penaltics, excisc taxes and amounts paid in

< S anmid e 2nasssums. 2 . mamaamen Sea sasu natimes as
seitieraont) paid or incurred by such person in connoction with any actual or threatened

claim, action, Suit or proceeding, civil, criminal, administrative, investigative or other,
(hereinafter the *Claim®) whether brought by or in the right of the University or
otherwise, in which such person may be involved, as a party or otherwise, by rcason of
such person being or having been a trustee or officer of the University or by reason of the
faet that such person is or was serving at the request of the University as a director,
officer, employee, fiduciary or other representative of another corporation, partnership,
joint venture, trust, employee benefit plan or ofher entity, No right of indemification
shall exist for such Claim brought by a trustee or officer against the University or other
trustees or officers umkess the Clnim is for indemnity snd expenscs pursuant to this
Section 2(a).

(b) A trusteo or officor subject to such Claim, shall ba entitled as of right to have expenses
(incloding counsel fecs) paid in advance by the University prior to final disposition of the

Claisn, subject to tho right of the Univessity fo require the trustee or officor to provide an

mnmmwhmmirmsﬁmymmdm
wndmpamjukﬂaiwhawhmk«dﬁcdsomdwmsuchmmhc
University is prohibited by Peansylvasia Law from indemmification.

{c) The University may indemnily and advance tho cxpemscs of an agent oF employce as
though such peison was a trustee or officer. To the extent that an agent or employee has
been successful on the merits or otherwise in defensc of the claim, issue or matter therein,
the University shall indeminify such person against expenses (including attorneys fees)
Mlywdmnﬂyhmdbywehpuminmn&imﬂwewi&.

() TheUnivasitymypmvide.ditseoﬁ.hsmee,ormaysdfiamtoprMiBelfand
any trusies, officex, ageat or cmployee cligible to be indemnified hereunder against any
lisbility or expease whether or not the University would have the power to indemnify
such trustee, officer, agent or employee.

(®) Todwex&atpermiﬂedbth,lhisSeaionzmllapplyloevuyChimﬁledouornﬁu
Janvary 27, 1987. Articke 5 of the Bylaws as it existed on May 14, 1987, shait apply to
every other Claim.

ART. 6. CONFLICT OF INTEREST

(H

910

Disclosure of i ict of Interest by Members of the Board ees:
MEI‘IIM‘DTJ - . ?_.m@ Niambers of the Board of Trustees ﬂ,&“g ina f&lg.u_:iagy
relationship te the University which reposes special corifidence ia eoch momber.  Members of
the Board of Trusices shall act in good faith, with due regard to the interests of the University,
and shall comply with the fiduciary principles of conduct hereinalter sei forth In wddition to uny
ether fodeml or siate reporting-requircments.



B-8

{2}  Costrosts and Transactinne with University!

I No member of the Board of Trustees, any member’s spouse or any corporation,
partership, association or other organization in which one or more members of
the Board of Trustess, or any member's spouse or dependent child has a beneficial

crassaratale Al aas FINOLY minmmt s o <! i
ownership of ten {10%) percent oF mors, shall enler ints any contrect or

transaction valued at $10.000 or more-with the University unless the contraot has
becn awarded twough an open and publie bidding proecss, in accordance with
University Porchasing Policy, or has beon fully disclosed 1o the Board of Trustecs
and approved by the ailirmative votes of a majority of the disinteresied membors
of the Board of Trustees. Full disclosure shall mean disclosure of the materisi
facts as to the relationship or interest of the member or members of the Board of
Trustces. or spouse or dependent child of such member or members, und
disclosure of the material facts as 40 the contract or Iransaction, inchnling a solc
source justification. Approval by a majority of disinterested members of the
Board of Trustees shall be valid even though the disinterested members sre less
than a quorum. The member or membors interested in the contract or transaction
may be counted in determining the presence of a quorum, may briefly state a
position on the contract or transaction, and may answer pertinent questions

Zerd thio mrbrnnd nr lvancantinn st aich memher or members shall not vote

v\nwuw& EFE VAREMSILE LI A5 SN SFMWISWITI) W Sreewes s wTR e s T

on the maticr. The minutes of the mecting shall refiect that disclosure was made,
the abstention from voting by the intcrested member or members and the approval
by & majority of disimerested membors. A wecord of such comtracts or
transactions shall be maintsined in the office of the senior vice president for
finance and busincss and shail be available for inspeciion by members of the Board
of Trustees.

2. A contract or transaction valued at less than $10,000 between the University and
one or more members of the Board of Trustees, or any member's spouse, of
between the University and any other corporation, partership, association or
organization in which one or more members of the Board, or any member's spouse
or dependent child has a beneficial ownership of ten (10%) percent or more, shall
be subject to disclosure, but shall not bo subject to bidding requirements and need
not be approved by the Board of Trustees. Disclosure of such contracts and
transactions shall be made annually by written report to the Board of Trusiees,
which roport shall include a cerdification by the sppropriate officers of the
University that such contracts or transactions were made in the normal course of
business and were fair to the University.

A
h

A contract or transaction hetween the University and one or more members of the
Board of Trustces, or any member's spouse, ot between the University and any
other corporation, partnership, association or other organization in which one or
more members of the Board, or any member’s spouse or dependent child, has a
beneficial ownership of ten (10%) percost or more, which was made before any
such member asyumed office as 3 membor of the Board, and which remains to be
performed, in whole or in part, at the time of assumption of office as a member of
the Board, shall be subject o the disclosure requirements of Section (1K2) 2 of this
Atticle but shall not be subject to approval by the Board of Trustees.

4, In addition, & record of aii spouses, chiidren and family members of members
the Board of Trustees who arc employed by the University and whose
compensation exceeds $10,000 per  tax year shall also be maintained in the office
of the senior vice president for finance and business and available for inspection by

members of the Board of Trustees.

af
1

)  Misuse of Infornmaiion:  No member of the Board of Trustees shall for personal guin or

/10



B-9

for the gain of otkers usc any information not avaiiabic to ihe public ai large and obiained
as a result of service to the University.

(¢) Uills and Favors: No member of the Board of Trustees shall solicit or accept for
personal usc or for the usc of others any gift, loan, gratuity, reward, pramisc of future
employment or any other thing of monetary value besed on any understanding that the
vote, official action or judgment of the member would be influenced thércby.

(2) Disclosure of Potential Conflict of Interest by Employecs of the University:

Employees of the University shell exercise the utmost goed faith in all iransaciions touching
upan their duties to the Univessity and its property.  In their dealings with and on behalf of the
University, they shall be held to a strict eule of honest gad fair deatings between themselves and
the University. They shall not use their positions, or knowledge gained thercfiom, i such »
way ihat a conflict of imiorest might arisc between the #ercst of the University and that of the
individual, Employces shail disclose to the administrative head-of the college or other unit in
which they are employed, or other appropriste superior offiecr, any-potential conflict of interest
of which they arc mware before a contraet er transaction is consummated. This Bylaw shall be
publisiied 10 the Universily community at least once annually.

ART. 7. MISCELLANEOUS PROVISIONS

(1) Orderof Business: The order of business at afl mectings of the Board of Trustees shall be as
follows: (8) roll call, (b) approval of minutes of preceding mectings of the Board and the
cxecutive committee, (¢) report of the President of the University, (d) reports of other officers,
() reports of committees, {f) unfinished busincss, (g) new business, (h) election of officers and
members ofthe- execiitive commities (January meeting).

)  Compensatior: No member of the Board shall receive compensation for hisfher services, but
shall bo paid hisfier necessary traveling cxpenses and hotel bills actually incurred while
mendiugauweﬁngofdteaoudofTuMof;muﬁngofammiueeofﬂw Board of
Trusices of which hefshe is s momber, except that travel by personal automobile shall be

reimbarsed at the same rate established for the use of personally owned automobiles by staff

- P S o S . . ot Snasialfma asm yy oy 3
members of the University whea traveling on business for the University.

I
A=

(3) Fiseul Yeur: The fiscal year of the corporation shall be as fixed by the Board of Trustees from
time to time, (On March 31, 196, the Board voted that the fiscal year of the University shalt

continue to be from July 1 to June 30.)

(4) Rulesof Ovder: Unless otherwise modified by these Bylaws, the condut of business in
mectings of the Board and its committees shall be in accordance with the parliamentary

procedures prescribed in Robest's *Rules of Order.”

(5) Amenxdments: These Bylaws may be amended or repealed by a two-thirds vote of those present
at any meeting of the Board provided written notice aad copy of the proposed change or changes
have been given in the call for the meeting oc at a preceding stated or special mecting.

) Renpenls: Al resolutions of the Board inconsistent with thest Bylaws aic herehy repealed.

”~

(7)  Private Inuremient:  No part of the net earnings of the University shall inure 1o the benefit of, or
be distributable to, its trustecs, officers or ather privale persons, cxcept that the University shall

be authorized and empowered to pay reasonable compensation for services rendered and to
make pavments and distributions in fintherance of the pumoses set forth in these Bylaws and the

IRERT PRy ;e GiIUSN R SR SRR = e 9

University’s Charter.
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Tenu Limits: Term fimits for ofeoted members of the Board wili be 15 years, efiective wiih
torms beginnbg July |, 2003 or thereafier, This provision for torm Hmits shall not apply to
cleoted members of the Board while serving in the capacity ss President or Vice President of the
Board of Trustees. (For Trustoes with tpims beginding prior to Sply {, 2003, the 15 year tenp
limit is effective with the date-of the most recoat clection or re-election as Srustees elected by the
a,lumnl.)elemd by delegates of agriciltuval socicties, and/or elected a3 business and industry
trusters,



Exscution oounterpart

CONFIDENTIAL SEPARATION AGREEMENT
This Confidential Separation Agreement ("Agreement”) is entered into by

and betwean The Pennsyivania Siaie Univereily ("Universily”) aid Grahaim B. Spadiar,
Ph.D. ("Dr. Spasiier”). The University and Dr. Spanler, each intendirg to be legally bound

and In conisideration of the following mutual promises and covenants, do agree ae follows.

1.  Effective November 9, 2011, Dr. Spanier was tenminated from the
position of President of the University without cause pursuant to Section 1.2 of his
Employment Agreement dated July 1, 2010 (‘Employment Agreement”). By virtue of Dr.
Spanier’s terrmination from the position of President, itis understood and agroed that he
mmmmpmmmmwaam«dtmumm
ofWCOmomﬂonfoernmm‘capuaﬂon').aﬂex-omdopodﬂmshdﬂm
respeit to any board of any subsidlary of the Corporation and al other ex-offico
mmwmmqamm‘q.aﬁ‘qnuw-u-mam
wmmmmwmmmm. Dr.
wmmmmwmbmmmmmdm

Advisory Boerd.
2. By vitue of Dy, Spanier’s termination from the position of President

of the Universily, unmmamwmmumw
below, Dr. Spanier's Employment Agreement was terminated as of November 9, 2011,
Dr. Spanier meay remain employed by the University, however, as a tenured member of
the faculty In the Department of Hurnan Development and Family Studies of the Coliege
of Health and Human Development, with the fitles of President Emertius, University
Professor and Professor of Human Developmentt and Family Studies, Sociology,

e Y T Ty

Demography, and Family and Community Medicine.
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3. Pursuant to the Employment Agresment and in retum for Dr, Spanier

agreeing 1o the terms of this Agreement, Dr. Spanier shall be provided with the

following:

{8) A lump sum payment to Dr. Spanier’s current base
salary for a period of- ehhleeﬁq(}%monms wilh pa ent to be
W required by federal, state and lowl 1 [‘)2 tgx le
aws., r

shall also eligible to. oontlnuo to pariicipate In all of the en‘\,:nloyee

ans of the Um‘s B bie o senlor execiilives jor a

pod o 19 o o o, 2011 pispant o Socon
= ©

continue to receive for a period of 18 months from November 8,

2041 lhesupp!ememal insurance, supplemental
Bike insure géfﬂmﬂdnrthnEIhqﬁFl’\

E&“I;;;v UIN wm wvmwv Ao d W T TN, { —fﬁ'éi
) eonpl; with the fons iﬁg Section E.2 of the
e e s b e e el

em han rovisi
with respect to continued escalation of the benefit) at’:d in
Section E.3 reganding health insurance coverage at the conclusion
of his preskiency.

(&b The Retirement Plan Equivalency (referenced in

ion C(5) of the Employment in the gross amount of
$1,248,204.60 payable in two instaliments: (i) an amount equal to
the. appllcab!e federal, state and focat tax amount due
on the Retirement Ptan Equivalency mm amount shall
be payable to Dr. Spander on 2011, and vemitted to
the-applicable taxing authorities; and (2 the remainder shalf be

wald ¢a Ny Cnandar an hina A0 9"‘7 7sY m:ne ehnll hﬁ \ll“hhﬂ'd

AW L7 o WIRZEMIT VI GUR IS Uy W T a3V

me mepawmdﬂnseomdmunwnta\dmasecond

mstalunefushaﬁndbetepmbdasmbbm.sinoemeﬁtsl
instaliment is inlended to safisfy the entire tax fability with respect
to the Retirement Plan Equivaloncy payment.

G, Foras as Dr. remains
(Unlvetsl) ty, themlkdwlsuy wﬂe‘ml wmmmyedat‘s nommal
Alilemate Retirement Plan contributlion rale (cu &‘enanl 9.29%). asit

does for all employees under such Plan. fo se of an .
annuity oontmmc’:willm the meanmg of Sectiol X(L)g(b) of the | Internal
Revenue Code. in addition, fhe Universily shaii maice ihe 2071

anment to Dr. Spanler as provtded In Section C.4 )hgf the
mploz:-nent Agreement, at the time such paymen ve been
past, with the amount of such prorated to

cover the penod from January 1, 2011 to vember 9, 2011

(d). Pursuanl to Sedlon E(6) of the Employment Agreement, a

transilion period during which Dr.
Spanlerwm be paldphis wr?eczl annual sapl:ty of 370'('39 000 {subject
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{o tax withholdings ret‘t::lmd by law) and receive the benefils

described in Sections E(1) through E(4) of the Employment

Agreement. Or, Spamef o pravide substantial services to
the University as required by Section 457(f) of the Internal Revenue
Code during such peﬁod
(e}  Following completion of the one-year post-presidency
{ransition , Or. may continue as a tenured member of
the fa .mﬂlas of&SODOOOag)nufatlheforawriodc;ff‘ve
years, 0 yinen
Agreement hene%er Dr. Sp r's employment
tgh University's b %ies rules and laﬁonss'a‘;glbiceagl:v?med
e regu 0
hor tenured of the faculty of the Universily.

respect to the contents of Schreyer House, as has been
-ihecasewkh prior presidents, R is agreed that all fumiture
ased by the Universily inthe pyblic spaces of ihe hotise
Belurg:gioﬁleu:wemityandwﬂlmm lhepmpeﬂyof

Uﬂm % Spanler famﬂy
the propeity o( the Spanier
contenls purchased by the Ualwmlly for me‘ E‘nvate famtly sgs

of Schreyer House may, at the discretion of the Spanler family, be

pwdtasedby Spmiarﬁmlyatafakmauwtvamuobe
umit procedures

unﬁew of ihe Carporate Controfler, Payment for such
anysueh gmltme oroontemswﬁl be made within 30 days of

4. mmwmwmummm
described in Section H(Z) of the Employinert Agreement, the University shafl provide
the following to Dr. Spariler:

a Dr. Spanier shall be a jump sum payment equal to ninety (80)
§ )y:lgqatlherateoﬂis é’:“i&ummmmdwoowo(mct

gax withholdings -eg'..-‘.md by law), in lleu of the ninety days’ notice required
by Section H. %f ployment Agmment with payment to be made
on December 15, 2011.

s Or. Spaniarand his family may remain In the President’s Residence

O e o Toagamble expansas of moving his”
s of mo

personal properly from the President's Resldemmw in Sectlon F

of the Employment Agreament.
(c) . Dr. Spanier may retain the automobile provided under Section C(9)

alns n Emomeen avtarmmhar Q

of the I:mploymem l-\greemem for up 10 sixty {(G0) days Tom ISOVEIMDSr O,
2011.
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Q) During the post-Presidency transition period referred to in Section

E.5 of the Employment Agreement, the University will provide Dr. Spanier

with administrative it to assist him with his responsibliities, including

computer access and IT support, in the tmanner previously provided to

;aglpwsldmofﬂ\e University, in addition to all support referred to in the
paragraph of Section E.6 of the Emp it Agreement. Followin

the post-Presidency transition, the University will provide Dr. Spanier with

administrative support commensurate with that provided with other
fenured members and University Professors, and will continue to
referred to In the last paragraph of

Section E.6 of the Employment Agreement.
(6)  Dr. Spanler shall be relmbursed promplly for reasonabie travei and
business expenses incured up to November 9, 2011 and not submitted
E'ﬁ‘t‘)r to the execution of this Agreement as provided in Section E.7 of the
ployment Agreement.
PPN SO Y VPV PR Y . PR PR | PN

(3] in addition io its obiigaiions under paragrapi O beiow, ne.
University shall reimburse Dr. Spanier for the atiomeys'’ fees and
expenses he tas incurred in connection with matters relating to the grand

mplmmemand tis tepuination from the position of President of the

6. mwwmmmmmamw
acceptable independant compensation counsel to the effect thet the tems and
conditions of this Agnsement result in “reasanable compensalion " for Dr, Spanier,
meaning that the total compensation hereunder s comparable 0 that paid to simiarly
situated university officials in simiiar circumstances. The parties agree to negotiate in
gmmmmmunmdmmmmwmesnwupm.
The Universify shall pay the fees and oosts of such compensation dounsel,

6. The University agrees to indemnilfy Dr. Spanier in accordanoce with
the terms of Section J of the Employment Agreeniont and with the by-laws of the
University. '

7. Dr. Spanier, on behalf of himseif, hs helre, representatives, estates,
successors and assigns, does hereby imevocably and unconditionally remise, release
and forever discharge The Pennsyivania State Universtty, its predecessors, parents,
subsidiaries, affillates, constituent organizations, benefits plans, and any successor
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thersta. and thair nast. nrasant and fulure tnistaes. officers. diradlons. administrators,

SO TRl PR R AT TR, BRES,, TR

agents, attomeys, insurance carriers, consultants or employees, as well as the heirs,
succassors and assigns of any such persons of such entities (severally and collsctively
called “Relo4sees”), jointly and individuaily, from any and &l claims, known and
unknown, that Dr. Spanier has or nay have against any of the Releasges for any acts,
omissions, praclices or évents up 10 snd including the effective dale of this Agreement
and the continuing effects thereof, & being the.intention of Dr, Spanier to effect a
general release of all such claims. This release includes any and all claims under any

manalhin fanal amcdicable foed snnbeand smncmenes botss etobs drame AP rnnetibhdinnal thaney
PUSDRAC m w' TN, wm RARIRIRAT IATW; SUMAUITR Yy, WS LA ST IS WSy y e

including, but not fimilad %0, sny claims under 42 U.8.C. Section 1963, Title VIl of the
Civil Rights Act of 1964, the Peansyltvania Human Relations Act, the Age Discrimination
in Employment Act, the Older Workers Benelit Protection Act, the Amexicans With
Disabilities Act, and other Tedbral, state, aikl focal stalites, ordinances, executive
orders, regulations and other laws prohibiting discrimination in employment or bonefits,
and federal, state of local iaw claims of any Kirnd whatsoever arlsing out of or in any way
related to Dr. Spanier’s employment as President of the University and his teanination

Srwnrer Shon maniiion af Deoaldantd oF S § ook tmnedbhe
WUIH BTY PURREWART B T ITORITARR W B VIRFOTORy s

8, The University, on behalf of itself and the Board of Trustees, does
heraby irmevocably and unconditionally remise, releass and forever discharge Dr.

Spanier from any axd &R éims, known and unknown, that the University has or may
have ageinst Dr. Spanier for any aots, omissions, praciices or events up to and
inciuding the elfeciive date of this Agreement and ihe coniinuing effects thersdt, o the
extent such acts or omissions relate to his position as President of the University, it

béing the intention of the University to effect a general release of all such claims.
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Agreement, the Univerelly in no way admits that it has treafed Dr. Spanier unfawfully or
wrongiully in any way.

10. Dr. Sparjer agroes, and shalj yse reasonable efforts to cause his
attomeys to agree thet, except as required by law or to comply with legai cbligations, they
shall kiep the terms and condifions of this Agreement COMPLETELY CONFIDENTIAL
and they will not discuss, disclose, or teveal those terms and canditions, directly or
Indirectly, to the media or to any person, corporation, or other entily, other than to Dr.
Spaier's atfomoys, spouse, accountants and financial advisors or fo any govermment
agency or entity with jurisdiction over matters relating fo this Agreement.

11. Dr. Spanier acknowledges that the University may be required to make

the terms and cohUiions 3F this Agreement public in accondance with s policies and
nrocedures or as required by apniicable law b regulstory authordly. if $he University

Fre B Jnahiedaathad s of 3

makes the terms and conditions of this Agreement public in accordance with this
paragraph, Dr. Spanier will be refieved of his obligations in paragriph 10, but only to the

- b _ab Am_ e ...

extent of the provisions of this Agreement that are macie piiblic by the Universily.

12. Dr mwmmwmmumemm tohis

oo alasial e smann s fin aves sbhas maasiliane of tha raddia mcawiinn tha Linhmmitv s
HIGGUONI I VIARRRAIGD Vi W -iy Wlw ARG Ul SR U TW VR Wiy W e sormewrmegq sov

Board of Trustees or any member of the Board of Trustees, unless requited by faw or to
tomply with legal obligations andlor to provide truthful information in connection with
ongoing of forthcoming investigations.

13. The University will not, and will use reasonable efforts to cduse the

P sabesre e M

members of the Board of Trustess not fo, make any negative comments about Dr.

Spanier to the metdia, to thelr professional colleagues or to any bther members of the
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publio, unless required by law or to comply with legai obligations and/or to provide truthful
information in conneation with ongoing o forthcoming investigations.

14. In the event of any breach of any provision of this Agreement, the
prevalling party in any litigation over such byeach shail be entitied, in addition to all relief
otherwise avaliable under law, t0 an awerd of reasohable counsel fees and expenses

| FOVPIET | Vi Y | SO TNt Y 7. P et e RSN
L BU #} NIVOSUGRIG GG Rugatng Such niea.

16. Dr. Spanier acknowledges that he has been given the opportunity to

consider this Aareament for al lasset 91 calendar dave, whichiis a reasonable period of

w‘m-w'vwmumm SIRTEY S WRemj g TISINTES v ww s v s g

ime, and that he hac been advised to coneult with s atfomeys about $is Agreement
prior to executing it Dr. Spanier further acknowledges St he s had a full and talr
opportunity Yo consult with his atiomeys, that he has carefully read and Tully
understarids all of thirgrovisions of this Agreement, and that he is volunterily executing
and entering info this Agreement, intehding o be jegally bound by it. I Dr. Spariter
executes this-Agreement in less than 21 days, he acknowiedges thet he has thereby
waived his right to the &l 21.dey period.

16. For a pesiod of seven calendar days following Dr. Spanier’s
exeoution of this Agreement, be may revoka & by dalivery of a writhen nofice of
revocation to the office of Cynithia A. Baldwin, Esq., Vice President and Generat
Gounsst, The Pennsyivania State University, 108 Ok Maln, Univerelty Park, PA 16802.
This Agreement shall not become effective or enforceable before the seven-day

____ak___ ___ v __»h ___ _.___ S _

revoogiion period has expired.

17. The paities hereto further understand and agree that the ferms and
conditions of this Agraement constitute the full and complete uriderstandings and

TSI S ST W S LI HEY

amanigements of the parties with respect to the terme of Dr. Spanier’s termination from
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promises or arrangements other than those set forth hereln with respect to that subject.

18. mbwwlummwwmmmm
with the laws of the Commonwealth of Pennsylvanis.

19. i any of the provisions of this Agreement re deciared or determined
by any cowtto be invalid or unenforceable for any reason, tive remaining provisions and
portions of this Agreement shall be tmaffected thereby ard shall remain in fisll force to

e LMok e o SE e s B

U ARG SXIDTH POIMD0 Oy WW.

20. This Agreement may be execited in countarparts, each of which
chall ha desmart i ha an adsinsl et ol of ubich faloan iathor shall constiida one

AATITHTY W Ns WP YN S Pons Wor W VEPS WIVREVI TUNRY BFVER AT WY SVEUDWIG) W ewry SwopwwREwag oo o v

andmemagtesrm

IN WITNESS WHEREOF, the aforesald paities, aving read this
Confidential Separation Agreement and intending to ba legally bound hareby, have
read, signed, sealed and delivered ¥, voluntarlly, without.coercion and with knowledge

UNIVERSITY
| By. | M é‘t"k
Stevs A, Gdiban

l///r/ao /

Daasina
¥ VNIV WERITW Vi
Date Date
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mammwmwwmmmmmm

18. This Agreement shall be govemed by and consfrued in accordance
with the laws of the Cotrmonweaith of Peansyivania,

1. I any of the provisions of this Agreement ave declared or. determined
by any court to be invalid or unenforssable for any reason, the remaining provisions and
portions of this Agreement shail be unalfected thereby and shall remalin in full force to

Mo e SLUST SpURgpu— YT GpY § SOy pr
“ m AL POTITHUICU Wy W,

20. This Agreement may be executed in counterparts, each of which
shall ba deemed to be an original, bt sl of which, taken togethar, shalt constitute one

SIS T S e v mete weww g Lo sk oL e

and the same agreement.

IN WITNESS WHEREOF, the aforesailf parties, having read this

Confidential Sepasation Agreament snd intending 10 be logally baund hereby, have
read, signed, sealed and defivered R, voluntasily, wiihout coercion and with kriowledge

P NGy T g Ry gy T Sgmpeapy
Vi URZ IREURTY 3 AR TARJURH RS U IO,

THE PENNSYLVANIA STATE
UNIVERSITY

By:_zrﬁzzfiz@&@‘!__
‘ eve A. Garban Graham B. Spanier

President. Board of Trustees

b=l
Dato
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@ PennState Rfsl:;:ra;s General Um;:a::yw Reference
Policy Manual

Policy HR91 CONFLICT OF INTEREST
POLICY'S INITIAL DATE: June 23, 1983
THIS VERSION EFFECTIVE: March 12, 1993
Contents:
Purpose
Policy
Responsibitity
T e e

L2 BN B

PURPOSE:

To avoid the possibility of any misunderstandings concerning the appropriate conduct of
facuity and staff members in regard to all transactions touching upon their University duties
and the property of the University.

POLICY:

Faculty and staff members of the University shall exercise the utmost good faith in all
transactions touching upon their duties to the University and its property. In their dealings
with and on behalf of the University, they shall be held to a strict rule of honest and fair
dealings between themselves and the University. They shall not use their positions, or
knowledge gained therefrom, in such a way that a conflict of interest might arise between
the interest of the University and that of the individual. Faculty and staff members shall
disciose to the administrative head of the coliege or other unit in which they are empioyed,
or other appropriate administrative officer, any potential conflict of interest of which they are
aware before a contract or transaction is consummated.

University tangible assets, equipment, supplies and services may not be used by employees
for personal gain, or for purposes outside the scope of their empioyment.

RESPONSIBILITY:

The first responsihility for adherence ta this policy lies with the faculty or staff member(s)
directly involved. If there is reason to believe that this policy is not being adhered to, the
matter should be reported to the faculty or staff member’s administrative head for
investigation and resolution. If the matter cannot be resolved at that level, it should be
referred to the next higher administrative {evel for resolution.

CROSS REFERENCES:

Other Policies in this Manual should aiso be referenced, espedially:
RA12 - Technology Transfer and Entrepreneurial Activity (Faculty Research),

http://guru.psu.edu/policies/lOHR/hr91.htm! ' T 2172017



Penn State - Human Resources - Penn State - Human Resources - Policy HR91 Conflict o... Page 2 of2

AD47 - General Standards of Professional Ethics,

RA10 - Handling Inquiries/Investigations into Questions of Ethics in Research and in Other
Scholarly Activities,

EN14 - Use of University Tangible Assets, Equipment, Supplies and Services.

| top of this policy { GURU policy menu | GURU policy search | GURU home |
GURU Tech Support | Accessibility Statement { Penn State website |

http://guru.psu.edu/policies’fOHR/hr91.html 2/1712017



From: Gary C. Schuitz <gcs2@psu.edu>
Sent: Monday, February 26, 2001 1:57 PM
Yo TMC3@psu.edh

Ce: Coble-Joan (JLC)

Subjwct: Confidentia}

a1 _at . Libion mmsssscleda csnn alblia

Tim, I'm assuming thet you've got the baii to 1} taik with the subject ASAP ragaTuing Wi Jutuia appropt e Usa o1 ine
University facility; 2) contacting the chalr of the Charitable Organization; and 3) contacting the Dapt of Welfare. Asyou
know I'm out of the office for the next two weeks, but If you need anything from me, please (et me know.




From: Gary C. Schultz <gcs2@psu.edu>

Sent: Wadnesday, February 28, 2001 2:13 PM

To: Graham Spanier; Tim Curley

Subject: Re; Meeting

<htmi>

Tim and Graham, this Is 3 more humane and upfront way to handie this.&nbsp; | can support this approach, with the

understanding that we will inform his organization, with or without his cooperation {1 think that's what Tim
proposed).&nbsp; We can play it by ear to decide about the other organization. &nbsp; <br> <br> At 10:18 PM 2/27/01 -
0500, Graham Spanier wrote:<br> <blockquote type=cite cite>Tim:&nbsp; This approach is acceptable to me.&nbsg; it
requires you to 20 a step further and means that your conversation will be ail the more difficuit, but | admire your
willingness to do that and | am supportive.&nbsp; The only downside for us is ¥ the message Isn't &quot;heard&quot;
and acted upon, and we then become vulnerabie for not having reported it.&nbsp; But that can be assessed down the
road.&nbsp; The approach you outline is humane and a reasonable way to proceed.<br> <br> At 08:10 PM 2/27/01 -

0500, Tim Curley wrote:<hr> <blockquote type=cite cite>t had scheduled 3 meeting with you this aftemoon about the
o] oo Coanddar ARtne sluing It mars theusht and talling it over with Joe yesterday-- | am uncomfortable

Sﬁ.ﬁiéc_tﬁe TISCUSSEU O SUNGaY. AIel BIVeig i1 MOTT LI0TENS &% I555%

with what we agreed were the next steps.&nbsp; | am having trouble with going to everyore, but the person invoived.
think | would be more comfottable mesting with the person and tell him about the information we received. ! would
plantotzﬂhimweafeawareoftheﬁmslnmbn.lmuukuﬁauwefeelﬂmisapwhlunandwewamtoassistthe
individual to get professional help. Also, we feel a responsibility at some point soon ta inform his organization and and
maybe the other one about the situation. If he is cooperative we wouid work with him to handle informing the
organization. if not, we do not have a cholce and will inform the two groups. Additionally, { wiil let him know that his
guests are not permitted to use our fachities.<br> <br> | need some help on this one. What do you think about this
approachi</blockquote><br> <hr>

Graham B. Spanter<br>

President<br>

The Pennsylvania State University<br>

201 Old Main<br>

University Park, Pennsylvania&nbsp; 16802<br> <br> Phone:&nbsp; 814-865-7611<br> email:Bnbsp;

nenanlar@nen aduchr> </hlacknuote></html>

3 groackquote.




From: Gary C. Schultz <gcs2@®psu.edu>

Sent: Thursday, March 01, 2001 406 PM
To: Tim Curley

Subject: Re: Fwd; Re: Schedule

<htmib>

OK, Tim.8nbsp; You can reach me anytime thru my office.cbr> <br> At 07:34 AM 3/1/01 -0500, Tim Curley wrote:<br>
<br> <blockquote type=cite cite>Gary: | will be sure to keep In touch with you on the basketball situation.<br> <br> <br>
<br> <blockquote type=cite cite>X-Sender: gspanier@mail.psu.gducbr>

X-Maller: QUALCOMM Windows Eudora Pro Version 4.2.0.58<br>

Date; Wed, 28 Feb 2001 21:18:24 -0500<bi> .

X-PH: V4, n0i<hr>

To: Tim Curiey &h;tmc3@psu.edusgt.<br>

From: Graham Spanier &it;gspanier@psu.edudgti<br>

Subject: Re: Schedule<br>

<br>

Tim:&nbsp; I'i be In Australia, and it might be difficuit to reach me—a 15 hour time difference &nbsp; But call if you need
me--Carolyn has my phone numbers.&nbsp;  will try to check email from time to time, but who knows how easy that
will be.&nbsp; 1 will return late Saturday night {but that Involves starting my return sometime on Friday, US time), so you
might try calling me at home on Sunday afternoon if we haven't communicated eartier via email.&nbsp; If you need to
startin onediecﬁonwkd\outme.doso.&nhsp:winkweaeondtesamwavelensﬂ\mdlwﬂlsupponyousim@n
At 0B:19 PM 2/28/01 -0500, Tim Curley wrote:<br> <blockquote type=cite cite>Graham: | know you are going out of
town. When will you be returning? | may need to touch base with you regarding the basketball situation towards the
end of next week. Wemmmmmmmmmmeomemmummm need to make 3

recommendation to you next Friday. | sm planning te meat with the person next Monday on the other subject. Have a
great tripi! You sure deserve 2 breaklli</blockquotes<br> - ~<br>

Graham B, Spanler<br>

President<br>

The Pennsylvania State University<br>

201 Old Main<br>

University Park, Pennsyivania&nbsp; 16802<br> <br> Phone:&nbsp; 814-865-7611<br> emall:&nbsp;
gspanjer@pst.edu</blockauote><br> </blockguote></htmi>



From: Joan Coble <Jk9@psuedu>

Sent: Wednesday, March D7, 2001 8:54 AM
To: ™MO@psu.edu

Ce gcs2@psu.edu

Subject: fwd: Confidential

Tim - Have you updated Gary lately? Before he icft for FL, he asked me to ck. wiyou 1o this.

Pls. know that he is doing e-mail, but will not be reading until Sun., 3/11. He is spending a few days with Dave
Schuckers and you may oither phone him on his celiphone st 777-7393 or @ Schuckers at 941/388-3034. Pis.
know that the Schuckers live in 2 Condominium & you may have to go through some referzals to get to speak
withem, so be patient if you go that route.

Thx. Joan

X-Sender: pes2@imap.cac.psu.cdu
X-Mailer: QUALCOMM Windows Eudera Version 4.3.2
Date: Mon, 26 Feb 2001 08:57:16 -0500

X-PH: V4.1{@{04n01
To: TMC3@psu.edu
From: "Gary C. Schultz" <ges2@psu.cdu>
Subject; Confidential

Cc: jic@psu.edu

Tim, I'm assuming that you've got the ball to 1) talk with the subject ASAP regarding the future appropriate use
of the University facility; 2) contacting the chair of the Charitable Organization; and 3) contacting the Dept of
Welfare. As you know I'm out of the office for the next two wecks, but if you need anything from me, please
let me know.
Gary C. Schultz
Senior Vice President for

Finance & Busincss/Treasurer

Ne Irrmwas
Pean State University

208 Old Main

Univorsity Park, PA 16802
814/865-6574
814/863-8685 (fax)

hitp:/iwww psu.cdw/deptifab

Joan L. Coble

Administrative Assislant

Office of the Senior Vice President for
Finance & Business/Trcasurer

208 Oid Main

University Park, PA 16802
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TOLLING AGREEMENT

Graham B (“Dr. Spanier”). Penn State and Dr. Spanicr sgres that the running of any
aor equitable, on claims which Penn State may assert against Dr. Spanier in
the fture, Dr. Spanier may sssert against Ponn State in the future, refating to his

Darsas docete stheo sommme sl poen ¥ LY ey Rpepn X » o -
m%ar-mwlwu‘ﬁ.vm"wmmﬂfy f his

dated November 15, 2011; psyments thereunder; and/or his performance

Ithereumder sre herchy tollod as of November 12,2015. It is the parties® inteot

ﬁmmuw& ' ﬂnﬂemnmpanthcnmmofﬁnmdlhﬂnﬁms.mymﬁ
Wdhdnsmunihm Anyclnmwiucbenottnno—buwdas

2015 will not become tirae-barred after November 12 and while this
It is not the intent of this Agreement to revive any cause of sction which
2NL8 Eﬂ'ml_g}'mmﬁn Am“"ﬁ!ﬂm

;@mﬁsmmwmummm*)mm

edaseofsuchwnnmnmbeﬁdnysmtmdptbymeoﬂmwtyof

éi&f@‘#f- Sk 5. Dkl
g /i Vice President and General Counsel

The Pennsylvania State University

Dated: Novembér 12, 2015




CERTIFICATE OF SERVICE

The undersigned, one of the attorneys for The Pennsylvania State University, hereby
certify that I caused to be served a true and correct copy of the foregoing ANSWER AND NEW
MATTER TO THE THIRD AMENDED COMPLAINT; FIRST AMENDED
COUNTERCLAIMS the 13™ day of March 2017, by mailing same via U.S. mail, first class,
postage prepaid, upon the following counsel of record:

Thomas A. Clare
Elizabeth M. Locke
Andrew C. Phillips

CLARE LOCKE LLP
902 Prince Street
Alexandria, VA 22314
tom@clarelocke.com

Lkl n1 1 1
1100y (@ C1are10CKe.COoml

andy(@clarelocke.com

Kathleen Yurchak
STEINBACHER, GOODALL & YURCHAK
328 South Atherson Street
State College, PA 1680

Counsel for Graham B. Spanier

Loz M. Qi

One of the Attorneys for The Pennsylvania State
University




