CLARE LOCKE LLP

Thomas A. Clare
tom@clarelocke.com
Elizabeth M. Locke
libby@clarelocke.com
Andrew C. Phillips
andy@qclarelocke.com

10 Prince Street
Alexandria, Virginia 22314
Telephone: (202) 628-7400

STEINBACHER, GOODALL & YURCHAK,
P.C.

Kathleen V. Yurchak
yurchak@centrelaw.com

328 South Atherton Street

State College, PA 16801

Telephone (814) 237-4100

/Q1T AN N7

Fax: (814) 237-1497

Attorneys for Plaintiff Graham B. Spanier

Plaintiff,

<

ENNSYLVANIA STATE
“N IVEKD

Defendant.

MMON PLEAS
COUNTY

ENe)
E
o
P
)
O

No. 2016-0571

,‘d [\.4‘; R -~
TR

H
t

1€
{

PLAINTIFF’S RESPONSE TO DEFENDANT’S PRELIMINARY

OBJECTIONS TO PLAINTIFF’S FIRST, FIFTH, AND SIXTH

PRELIMINARY OBJECTIONS TO SECOND AMENDED
COUNTERCLAIMS

Plaintiff Graham B. Spanier, through his undersigned counsel, respectfully



Plaintiff’s First, Fifth, and Sixth Preliminary Objections to Second Amended
Counterclaims.
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PRELIMINARY OBJECTION TO (DR. SPANIER’S FIRST, FiFTH, AND
SIXTH PRELIMINARY OBJECTIONS TO SECOND AMENDED
COUNTERCLAIMS) - FAILURE TO COMPLY WITH LAW OR RULE OF

W T RrEY

COURT (PA. R. CIV. P. 1028(a)(2))

1. Admitted.

2. Admitted.

3. Admitted

4. Denied. Answering further, Plaintiff states that Pennsylvania courts
recognize that an affirmative defense may be raised by preliminary objections
where it is established on the face of the complaint. Pelagatti v. Cohen, 536 A.2d
1337, 1346 (Pa. Super. 1987). This Court has previously recognized, in a related
matter, that the defense of statute of limitations can be considered and decided on
preliminary objections where the untimeliness of the pleading is apparent from the
face of the pleading. (Sept. 27, 2016 Opinion, Graham B. Spanier v. Louis J.
Freeh, et al., No. 2013-2707 (Ct. Com. Pl.).)

5. Plaintiff admits that Pennsylvania courts will consider the affirmative
defense of statute of limitations when raised as a demurrer if the untimeliness of
the pleading is readily apparent from the face of the pleading. Plaintiff denies that
the statute of limitations bar is not apparent from the face of Defendant’s Second

Amended Counterclaims. Answering further, Plaintiff states that its preliminary



objections based on the statute of limitations are based solely on the allegations
contained in Defendant’s Second Amended Counterclaims and the exhibits
attached thereto by Defendant, and thus the statute of limitations bar is clear from
the face of Defendant’s Second Amended Counterclaims. Not only can Defendant
not disclaim the statute of limitations bar demonstrated by the documents it
attached to its own pleading, but in the context of a demurrer, “it is not necessary
to accept as true factual averments in the [pleading] which are in conflict with
exhibits attached to the [pleading].” See Firetree, Ltd. v. Dept. of Gen. Servs., 920

A

A.2d 906, 91
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6. Denied.
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Dated: May 30, 2017 By: 7) ] //

Andrew C. Phillips (pro hac vice)
CLARE LOCKE LLP

10 Prince Street

Alexandria, Virginia 22314
Telephone: (202) 628-7400

Kathleen Yurchak

(PA 55948)

STEINBACHER, GOODALL & YURCHAK, P.C.
328 South Atherton Street



State College, PA 16801
Telephone: (814) 237-4100
Fax: (814) 237-1497



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on

~

the below counsel of record on May 30, 2017.

Daniel I. Booker (PA 10319)
Donna M. Doblick (PA 75394)
REED SMITH LLP

225 Fifth Avenue

Pittsburgh, PA 15222

(412) 288-3131

(412) 288-3063 (facsimile)
dbooker@reedsmith.com
ddoblick@reedsmith.com

Michael T. Scott (PA 23882)

REED SMITH LLP
Three Logan Square
Suite 3100

1717 Arch Street
Philadelphia, PA 19103

718N 081 01NN
(£10) 001701 VV

(215) 851-1420 (facsimile)
mscott@reedsmith.com

Joseph P. Green (PA 19238)
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115 East High Street

P.O. Box 179
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jgreen@lmgrlaw.com

Attorneys for Defendant



Dated: May 30, 2017

Steinbacher, Goodall & Yurchak, P.C.

By: %7

Kathteen Yu%%ak, Esq.

(PA 55948‘%
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