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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA
CIVIL ACTION - LAW

GEORGE SCOTT PATERNO,
as duly appointed representative of the
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ESTATE and FAMILY of JOSEPH PATERNO, et
al.

Docket No. 2013-2082

Plaintiffs,
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NATIONAL COLLEGIATE ATHLETIC
ASSOCTATION (“NCAA”), et al.
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Defendants.
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At the hearing on the Defendants’ Preliminary Objections and Plaintiffs’ discovery
motions on May 19, 2014, counsel for both sides made reference to the need for a protective
order to apply at least as to certain categories of discovery in this action, but the parties advised
the Court that they had been unable to reach agreement on terms of such an order. Thereafter,
the parties had further discussions to try to narrow their differences and limit the issues for
resolution by the Court. Through a series of discussions the parties have reached agreement on
all but one provision of a protective order. Accordingly, through their respective undersigned

counsel, the parties jointly move for entry of a protective order, and respectfully request that the

Court consider both the version of the protective order that contains the disputed provision (see



Exh. A, {5 (a)), and the version of the protective without the disputed provision. (See Exh. B)
In support of their respective positions, the parties will be submitting statements on or before
July 3, 2014 regarding the version of the protective order they favor and the sole provision in
dispute. Plaintiffs request that the Court enter the protective order attached as Exhibit B (without
the disputed provision), and Defendants request that the Court enter the protective order

attached as Exhibit A (which includes the disputed provision § 5 (a).

For the foregoing reasons, all parties jointly move that the Court, after review of the

Parties’ Statements, enter one of the two proposed protective orders.

Respectfully submitted,

Thamey I Weeee Lot

Thomas J. Weber

GOLDBERG KATZMAN, P.C.
4250 Crums Mill Road, Suite 201
P.O. Box 6991
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Wick Sollers

L. Joseph Loveland

Ashley C. Parrish

Patricia L. Maher

KING & SPALDING LLP

1700 Pennsylvania Avenue, NW

Washington, DC 20006

Counsel for Plaintiff George Scott Paterno, as duly
appointed representative of the Estate and Family
of Joseph Paterno
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Paul V. Kelly / 773
John J. Commisso

JACKSON LEWIS P.C.

75 Park Plaza

Boston, MA 02116
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Lubrano, Al Clemens, Adam Taliaferro, Peter
Bordi, Terry Engelder, Spencer Niles, John

O 'Donnell, William Kenney, Joseph (“Jay")
Paterno, Anthony Adams, Gerald Cadogan, Shamar
Finney, Justin Kurpeikis, Richard Gardner, Josh
Gaines, Patrick Mauti, Anwar Phillips and Michael
Robinson
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Thommas W. Scott
KILLAN & GEPHART
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P.O. Box 886
Harrisburg, PA 17108-0886

Everett C. Johnson, Jr.

Lori Alvino McGill

Sarah Gragert

Brian Kowalski

LATHAM & WATKINS LLP
555 11" Street, N.W.

Suite 1000
Washington, DC 20004-1304

Counsel for Defendants Mark Emmert, Edward Ray
and The National Collegiate Athletic Association
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Géuen Booker (10319) /X4
Jack B. Cobetto

Donna M. Doblick
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William J. Sheridan
REED SMITH LLP
225 Fifth Avenue

Pittsburg, PA 15222

Michael T. Scott (23882)
REED SMITH LLP
Three Logan Square
Suite 3100

1717 Arch Street
Philadelphia, PA 19103

Joseph P. Green (19238)

LEE GREEN & REITER INC.
115 East High Street

Lock Drawer 179

Bellefonte, PA 16823-0179

Counsel for The Pennsylvania State University
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EXHIBIT A



IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

GEORGE SCOTT PATERNO, as duly appointed representative of
the ESTATE and FAMILY of JOSEPH PATERNO,;

RYAN MCCOMBIE, ANTHONY LUBRANO,
AL CLEMENS, PETER KHOURY, and

ADAM TALIAFERRO, members of the

Board of Trustees of Pennsylvania State University;

PETER BORDI, TERRY ENGELDER,
SPENCER NILES, and JOHN O’DONNELL,
members of the faculty of Pennsylvania State University;

WILLIAM KENNEY and JOSEPH V. (“JAY”) PATERNO,
former football coaches at Pennsylvania State University; and

ANTHONY ADAMS, GERALD CADOGAN,

Civil Division

Docket No. 2013-
2082
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SHAMAR FINNEY, JUSTIN KURPEIKIS, g
RICHARD GARDNER, JOSH GAINES, PATRICK MAUTI, )
ANWAR PHILLIPS, and MICHAEL ROBINSON, former )
football players of Pennsylvania State University, N
Plaintiffs, )

V. )

)

)

)

)

)

)
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)

)

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION

(“NCAA”), MARK EMMERT, individually and as President of
the NCAA and EDWARD RAY, individually and as former

aaaaaa of the Executive Committee of the N(‘AA

h
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Defendants,
And

THE PENNSYLVANIA STATE UNIVERSITY,

Nominal Defendant.

STIPULATED CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER




WHEREAS, the Parties may seek discovery of documents, information, or
other materials that qualify for protection from public disclosure or are otherwise required to be
maintained as confidential;

WHEREAS, Rule 4012 of the Pennsylvania Rules of Civil Procedure provides for

Lo Geciame e of
information;

NOW, THEREFORE, the Parties to this Stipulated Confidentiality Agreement and
Protective Order (the “Order”) stipulate and agree to the terms of this Order as set forth herein:

1.. Scope.  All documents, the information contained therein, and all other
information produced or disclosed in the course of discovery, including responses to discovery
requests, deposition testimony and exhibits, and information derived directly therefrom
(collectively “documents™), shall be subject to this Order and may be designated as “Confidential
Information™ or “Highly Confidential — Attorneys’ Eyes Only — Information” pursuant to the

P Tt MNad e T castacan ~
rein. This Order is subject to

f

provision set forth h he Pennsy lvania Ru
matters of discovery procedure and calculation of time periods.

2. Confidential Information.

(a) As used in this Order, “Confidential Information” means information or tangible
things that the designating Party reasonably believes constitutes, contains or discloses non-public
information that (i) is required by law or agreement or the National Collegiate Athletic
Association Constitution, Operating Bylaws, or Administrative Bylaws to be maintained as

confidential, or (ii) is proprietary, personal, financial, or other information which qualifies for

protection from public disclosure consistent with Pennsylvania Rule of Civil Procedure 4012,



(b) As used in this Order, “Highly Confidential — Attorneys’ Eyes Only -
Information” means non-public information the disclosure of which would create a substantial
risk of serious irreparable injury to the designating Party or another that cannot be avoided by
less restrictive means, including but not limited to non-public personally identifiable information
(i.e., social security number, place of birth, or home address), confidential medical records or

medical information, or other sensitive personal information. Information or documents that arc

otherwise available to the public may not be designated as Highly Confidential - Attorneys® Eyes
Only - Information.
3. Designation.

(a) A Party may designate a document as (i) Confidential Information for protection
under this Order by placing or affixing the words “CONFIDENTIAL SUBJECT TO
PROTECTIVE ORDER” on the document and on all copies; or as (ii) Highly Confidential
Information for protection under this Order by placing or affixing the words “HIGHLY
CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER -- ATTORNEYS’ EYES ONLY”

on the document and on all copies. As used in this Order, “copies” includes electronic images,

Highly Confidential - Attorneys’ Eyes Only - Information.

(b) A non-party to the litigation that has agreed to be bound by the terms of the
Agreement and Protective Order by executing Attachment A hereto may designate documents
containing Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information for protection under this Order so that such information is subject to the terms of this

Order and that producing non-party shall then be a producing Party under this Order.



(¢) Parties may designate documents containing Confidential Information or Highly
Confidential - Attorneys’ Eyes Only - Information produced by other Parties or non-parties.

(d) For Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information produced by a non-party or a Party other than the designating Party, a Party seeking
a designation of Confidential Information or Highly Confidential - Attorneys’ Eyes Only -

Information pursuant to the terms of this Order may do so by serving on all Parties a log

>
>
3
4
3
3
3
o
.
3

to designate Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information Confidential within thirty (30) days of receiving copies of the documents or
information. Should any Party object to this designation, such Party shall proceed in accordance

with paragraph 10 of this Order.
4. Designation of and procedure for any deposition testimony. The following
procedures shall be followed if Confidential or Highly Confidential- Attorneys’ Eyes Only -

Information is discussed or disclosed in any deposition permitted in this proceeding.

(i) The designating Party shall have the right to exclude from attendance at the
deposition, during such time the designating Party reasonably believes Confidential or Highly
Confidential Information will be discussed or disclosed, any person other than the deponent, the

court reporter, and persons entitled to access to the Confidential or Highly Confidential -
Attorneys’ Eyes Only - Information.

(ii) At any time on the record during a deposition a Party may designate any portion of
the deposition and transcript thereof to contain Confidential Information or Highly Confi

Attorneys’ Eyes Only Information. If such a request is made on the recording during the



deposition, the reporter shall later indicate on the cover page of the transcript that the transcript
contains Confidential Information or Highly Confidential - Attorneys’ Eyes Only - Information
by affixing the words “CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER” or “HIGHLY
CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER -- ATTORNEYS’ EYES ONLY”

and list the pages and line numbers of the transcript in which Confidential or Highly Confidential

- Attorneys’ Eyes Only - Information is contained.

(i) Alternatively, a designation of deposition confidentiality may be made in writing
within thirty (30) days after counsel receives a copy of the transcript of the deposition. The
designation shall contain a list of the numbers of the pages and lines of the transcript that are
being designated as containing Confidential Information. Such designation shall be provided in
writing to all counsel of record. All counsel of record shall treat all deposition transcripts as if

Confidential for the first thirty (30) days after receipt of such deposition transcripts.

S. Protection of Documents and Information.

- {(a) General Protections.  All pre-trial discovery materials in this litigation
(including materials that are not designated as constituting Confidential Information or Highly
Confidential - Attorneys’ Eyes Only - Information) shall be used solely for the purpose of
preparing and prosecuting the Parties’ respective cases, and shall not be used or disclosed for any
other purpose. Nothing in this Order, however, limits: (i) the Parties’ use of materials not
designated as Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information that the Parties, in good faith, have made part of the judicial record in this case; or

(ii) the use of information a Party legitimately obtained through public sources.



(b)  Limited Third Party Disclosures. The Parties and counsel for the Parties shall
not disclose or permit the disclosure of any documents or information designated as Confidential
[nformation under this Order to any third person or entity except as set forth in subparagraphs
()-(ix). Subject to these requirements, documents or information designated as Confidential

Information under this Order may be disclosed to the following categories of persons:

1) Counsel. Internal or external counsel for the Parties and employees of
1 R S TN E I §-D SN o JRUNS SSRGS BV UL [P Al SR Sy
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(ii)  Parties. Individual Partics and employees of a Party but only to the extent
counsel determines in good faith that the employee’s assistance is reasonably
necessary to the conduct of the litigation in which the information is disclosed;
(i)  The Court and its personnel;

(iv)  Court Reporters and Videographers. Court reporters and videographers
engaged for depositions but only after such persons have completed the
certification contained in Attachment A, Acknowledgment of Understanding and

Agreement to Be Bound;

(v) Contractors. Those persons specifically engaged for
of making copies of documents, or organizing, processing, or hosting documents
but only after such persons have completed the certification contained in
Attachment A, Acknowledgment of Understanding and Agreement to Be Bound;
(vi)  Consultants and Experts. Consultants, investigators, or experts

employed by the parties or counsel for the parties to assist in the preparation and

trial of this action but only after such persons have completed the certification



contained in Attachment A, Acknowledgment of Understanding and Agreement
to Be Bound;

(vii) Witnesses at depositions. During their depositions, witnesses in this
action to whom disclosure is reasonably necessary, but only after such persons
have completed the certification contained in Attachment A, Acknowledgment of
Understanding and Agreement to Be Bound. If a non-party witness refuses to
execuie the certificate in Attachment A, the parties agre
witness to execute Attachment A such that examination of the witness with
respect to Confidential Information may proceed. Witnesses shall not retain a
copy of documents containing Confidential Information, except witnesses may
receive a copy of all exhibits marked at their depositions in connection with
review of the transcripts. Pages of transcribed deposition testimony or exhibits to
depositions that are designated as Confidential Information pursuant to the

rocess set out in this Order must be separately bound by the court reporter and

P et out in
may not be disclosed to anyone except as permitted under this Order;

(viii) Authors and Recipients. Any person who is showi through testimony o1
documentary evidence to have prepared, received or reviewed the document or
information; and

(ix) Others by Consent or Order. Other persons only by written consent of the

producing Party or upon order of the Court and on such conditions as may be

agreed or ordered.
(c) Control of Documents. Counsel for the Parties shall make reasonable efforts to

idential Information. Counsel shall

133 (83 A2 L)



maintain the originals of the forms signed by persons acknowledging their obligations under this
Order for a period of three years after the termination of the case.

6. Protection of Highly Confidential - Attorneys’ Eyes Only - Information.

(a)  Access to documents and information designated as Highly Confidential -

Attorneys’ Eyes Only - Information under this Order shall be limited to the persons identified in

Paragraphs 5(b)(i) and 5(b)(iii)-(ix).

(b

I—

J Control of Docu
prevent unauthorized or inadvertent disclosure of Highly Confidential - Attorneys’ Eyes Only -
Information. Counsel shall maintain the originals of the forms signed by persons acknowledging
their obligations under this Order for a period of three years after the termination of the case.

7. Preliminary Designation of Documents Being Inspected. If a Party elects to
produce documents and things for inspection, it need not label the documents and things in
advance of the initial inspection. For purposcs of the initial inspection, all documents within the
produced files will be considered as having been designated as Highly Confidential - Attorneys’

Eyes Only — Information. Thereafter, on selection of specified documents for copying by the

1 .

inspecting Party, the producing Party shall mark the origina al documents and/or the
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documents with the appropriate confidentiality marking at the time the copies are produced to the
inspecting Party.

8. [nadvertent Failure to Designate. Inadvertent failure to designate Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information as such may be
corrected by supplemental written notice given as soon as practicable. An inadvertent failure to

n
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designate documents or information shall not constitute a waiver of a Party’s right to so

designate such documents or information. As soon as the receiving Party becomes aware of the

8



inadvertent production, the documents or information must be treated as though they had been
timely designated as Confidential Information or ITighly Confidential - Attorneys’ Eyes Only -
Information, whichever claimed, under this Order, and the receiving Party must endeavor in
good faith to obtain all copies of the documents that it distributed or disclosed to persons who are
not authorized by paragraph 5(b) or 6(a). If the receiving Party is unable to obtain the return of

all such documents or information, it shall inform the designating Party of those to whom the

Fadh b |

Confidential Information or High

Information or
disclosed, and the designating Party may undertake to obtain the return of the Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information.

9. Filing of Confidential Information and Highly Confidential Information. A
party wishing to use any Confidential Information or Highly Confidential - Attorneys’ Eyes Only
- Information, or any papers containing or making reference to such information, in any pleading
or document filed with the Court in this action, such pleading or document shall be redacted to

conceal the Confidential Information or Highly Confidential - Attorneys’ Eyes Only -

LIl Al (3 -

Information or shall be filed under seal. The Court may under any circumstances be provided
with an unredacted copy of any pleading or documents that is filed.

10. Challenges by a Party. The designation of any information as Contidential
Tnformation or Highly Confidential - Attorneys’ Eyes Only - Information is subject to challenge
by any Party. The following procedure shall apply to any such challenge.

(a) Meet and Confer. A Party challenging the designation of Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information must do so in good
faith and must begin the process by conferring directly with counsel for the designating Party. In

the challenging party must explain the basis for its belief that the confidentiality

ing, the challen ging p

9



designation was not proper and must give the designating Party an opportunity to review the
designated material, to reconsider the designation, and, if no change in designation is offered, the
designating party must explain the basis for the designation.

(b)  Judicial Intervention. A Party that clects to challenge a confidentiality
designation may file and serve a motion that identifies the challenged material and sets forth in

detail the basis for the challenge. Each such motion must be accompanied by a competent

declaration that affirms that the movant has complied with the
this procedure. The burden of persuasion of justifying that there is good causc for the
confidentiality designation will remain on the designating Party. Until the Court rules on the
challenge, all Parties shall continue to treat the materials as they were designated under the terms

of this Order. A party will not be obligated to challenge the propriety of a Confidential or

Highly Confidential designation at the time made, and failure to do so will not preclude later

challenges.

11. Use of Confidential Documents or Information at Hearings, Pretrial

Conferences, or Other Public Court Appearances. Nothing in this Order shall be construed to

PR P | O 2 o

affect the admissibility of any document, material, or information at any hearing, pretri
conference, or other public court appearance. Nor shall anything in this Order be construed to
prejudice a party’s right to use at trial or in a hearing before the Court any Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information. A Party that intends
to present, or which anticipates that another Party may present, Confidential Information or
Highly Confidential - Attorneys’ Eyes Only - Information at a hearing, pretrial conference, or
other public court appearance shall first seek to reach an agreement with the other Parties

the treatment of such materials. If an agreement is not possible, the Party shall bring

[s}
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that issue to the Court’s attention by motion or in a pretrial memorandum without publicly
disclosing the Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information. The Court may thereafter make such orders as are necessary to govern the use of
such documents or information at a hearing, pretrial conference, or other public court

appearance.

12. Confidential Information or Highly Confidential Information Subpoenaed,

roduced or Reguested in

(a) If a receiving Party is served with a subpoena, an order issued in other civil,
criminal or administrative proceedings, or any other form of compulsory process that would
compel disclosure of any material or documecnt designated in this action as Confidential
Information or Highly Conﬁdential - Attorneys’ Eyes Only - Information, the receiving Party
must so notify the designating Party in writing, immediately and in no event morc than seven (7}
court days after receiving the subpoena, order, process or request. Such notification must
include a copy of the subpoena or court order.

(b)  The receiving Party also must immediately inform in writing the person or entity
that caused the subpoena, order, process or request to issue that some or a
covered by the subpoena or order is the subject of this Order. In addition, the receiving Party
must deliver a copy of this Order promptly to the person or entity that caused the subpoena,
order, process or request to issue.

(c) The purpose of imposing these duties is to alert the interested persons to the
existence of this Order and to afford the designating Party in this case an opportunity to seek

protection of its Confidential Information or Highly Confidential - Attorneys” Eyes Only -

Information in the court or tribunal from which the subpoena or order issued. The designating

11



Party shall bear the burden and the expense of seeking protection in that court of its Confidential
Information or Highly Confidential - Attorncys’ Eyes Only - Information, and nothing in these
provisions should be construed as authorizing or encouraging a receiving Party in this action to

disobey a lawful directive from another court. The obligations set forth in this paragraph remain
in
Highly Confidential - Attorneys’ Eyes Only - Information by the other Party to this case.

13. Obligations on Conclusion of Litigation.

(a) Unless otherwise agrced or ordered, this Order shall remain in force after
dismissal or entry of final judgment not subject to further appcal.

(b)  Unless otherwise ordered or agreed to in writing, within sixty (60) days after the
final termination of this litigation by settlement or exhaustion of all appeals, all persons in receipt
of Confidential Information or Highly Confidential - Attorneys’ Eyes Only - Information shall
use reasonable efforts to either return such materials and copies thereof to the producing Party or
destroy such Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information and certify that fact. Such reasonable efforts shall not require the return or
destruction of Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information from (i) disaster recovery or business continuity backups, (ii) data stored in system-
generated temporary folders or near-line storage, (iii) unstructured departed employee data,
and/or (iv) material that is subject to legal hold obligations or commingled with other such
material. Backup storage media will not be restored for purposes of returning or certifying
destruction of Confidential Information or Highly Confidential - Attorneys’ Eyes Only -

Information, but such retained information shall continue to be treated in accordance with the

etain copies of court papers (and exhibits
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thereto), correspondence, pleadings, deposition and trial transcripts (and exhibits thereto), legal
memoranda, expert reports and attorney work product that contain or refer to Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information, provided that such
counsel and employees of such counsel shall not disclose such Confidential Information or
ly - Information to any person, except pursuant to
court order. Nothing shall be interpreted in a manner that would violate any applicable canons of
ethics or codes of professional responsibility.

14. Inadvertent production of privileged material. If a Party inadvertently produces
or provides information subject to the attorney-clicnt privilege, attorney work product doctrine,
or other applicable privilege or immunity, the disclosure of the inadvertently disclosed
information is not and will not be construed or deemed to be a general or specific waiver or
forfeiture of any such privilege, immunity or work product protection that the producing Party

would otherwise be entitled to assert with respect to the inadvertently disclosed information and

iving Party that privileged or other

its subject m
protected information has been disclosed, the receiving Party or Parties (i) must, within ten (10)
business days, return or destroy the specified information and any copies thereof, (i) must not
use or disclose the information until the claim of privilege or other protection is resolved, (iii)
must take reasonable steps to retrieve any such information that was disclosed or distributed
before the receiving Party was notified of the claim of privilege or other protection and prevent
any further dissemination of the information. Notwithstanding the above, in lieu of promptly

returning or destroying the specified document or information, the receiving Party may, within

five (5) business days, seek leave of Court to file the specified document or information under

seal and request a determin



complying otherwise with paragraphs (ii) and (iii). However, the receiving Party cannot assert as
a basis for the relief it seeks the fact or circumstance that such privileged documents were

produced. The producing Party also must preserve the information until the claim is resolved.

15. Persons Bound. This Order shall take effect when entered and shall be binding
upon all counsel of record and their law firms, the parties, and persons made subject to this Order
by its terms.

16. No Admissions or Waiver of Objections. Producing, designating or receiving
Confidential or Highly Confidential - Attorneys’ Eyes Only - Information, or otherwise
complying with the terms of this Order, shall not: (a) be construed to affect in any way the
admissibility of any document, testimony, or other evidence at any hearing in or trial of the
action; (b) prejudice the rights of a Party to object to the production of information or material
roper scope of discovery or protected from
discovery by virtue of the attorney-client privilege, the work product doctrine, or any other
privilege or immunity from discovery; (c) prejudice the rights of a Party to apply to the Court for
further protective orders and for additional protection for that Party’s Confidential or Highly
Confidential - Attorneys’ Eyes Only - Information: or (d) prevent the Parties from agreeing in
writing to alter or waive the provisions or protections provided for herein with respect to any
particular information or material.

17. Order Subject to Modification. This Order shall be subject to modification or

amendment by agrecment of the Parties or by order of the Court.

18.  Eafo ect to the full powers

and jurisdiction of the Court, including but not limited to the powers of contempt and injunctive

relief, and shall entitle the non-breaching Party to appropriate sanctions, including but not
14



limited to all attorneys’ fees and other costs incurred in the enforcement of this Order.

19. Trial. Nothing herein shall govern the procedures to be used at trial, which will

be set by the Court prior to the commencement of trial.

SO ORDERED.

Dated: _
John B. Leete, Senior Judge

Specially Presiding
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ATTACHMENT A

ALY P

IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

GEORGE SCOTT PATERNO, as duly appointed representative of
the ESTATE and FAMILY of JOSEPH PATERNO;
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RYAN MCCOMBIE, ANTHONY LUBRANOQO,

AL CLEMENS, PETER KHOURY, and
ADAM TALIAFERRQO, members of the
Board of Trustees of Pennsylvania State University;

PETER BORDI, TERRY ENGELDER,
SPENCER NILES, and JOHN O’DONNELL,
members of the faculty of Pennsylvania State University;

WILLIAM KENNEY and JOSEPH V. (“JAY”) PATERNO,
former football coaches at Pennsylvania State University; and

ANTHONY ADAMS, GERALD CADOGAN,
SHAMAR FINNEY, JUSTIN KURPEIKIS,
RICHARD GARDNER, JOSH GAINES, PATRICK MAUTI,

)

)

)

)

)

)

)

)

)

) Civil Division

)

)

)

)

)
ANWAR PHILLIPS, and MICHAEL ROBINSON, former ;

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Docket No. 2013-
2082

football players of Pennsylvania State University,
Plaintiffs,
V.

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION
(“NCAA”), MARK EMMERT, individually and as President of

the NCAA, and EDWARD RAY, individually and as former
Chairman of the Executive Committee of the NCAA,

Defendants,
And
THE PENNSYLVANIA STATE UNIVERSITY,

Nominal Defendant,

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

16



The undersigned hereby acknowledges that he/she has read the Protective Order (the

“Order”) dated in the above-captioned action and attached

hereto, understands the terms thereof, and agrees to be bound by its terms. The undersigned
submits to the jurisdiction of the Court of Common Pleas of Centre County, Pennsylvania in

matters relating to the Order and understands that the terms of the Order obligate him/her to use

................. 1= 1

materials designated as “CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER” or

ONLY” in accordance with the Order solely for the purposes of the above-captioned action, and

not to disclose any such Confidential Information or Highly Confidential - Attorneys’ Eyes Only

- Information to any other person, firm or concern.

The undersigned acknowledges that violation of the Order may result in penalties for

contempt of court.

Name:

Employer:

Business Address:

Date:

Signature
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EXHIBIT B



IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

GEORGE SCOTT PATERNO, as duly appointed representative of
the ESTATE and FAMILY of JOSEPH PATERNO;

RYAN MCCOMRIE, ANTHONY LUBRANO,
AL CLEMENS, PETER KHOURY, and
ADAM TALIAFERROQ, members of the

Board of Trustees of Pennsylvania State University;

PETER BORDI, TERRY ENGELDER,
SPENCER NILES, and JOHN O’DONNELL,
members of the faculty of Pennsylvania State University;

WILLIAM KENNEY and JOSEPH V. (“JAY”) PATERNO,
former football coaches at Pennsylvania State University; and

ANTHONY ADAMS, GERALD CADOGAN,
SHAMAR FINNEY, JUSTIN KURPEIKIS,
RICHARD GARDNER, JOSH GAINES, PATRICK MAUTI,
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football players of Pennsylvania State University,
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Plaintiffs,
V.

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION

(“NCAA”), MARK EMMERT, individually and as President of
the NCAA, and EDWARD RAY, individually and as former

Chairman of the Executive Committee of the NCAA,

Defendants,
And
THE PENNSYLVANIA STATE UNIVERSITY,

Nominat Defendant.

STIPULATED CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER



WHEREAS, the Parties may seek discovery of documents, information, or
other materials that qualify for protection from public disclosure or are otherwise required to be

maintained as confidential,

WHEREAS, Rule 4012 of the Pennsylvania Rules of Civil Procedure provides for

information;
NOW, THEREFORE, the Parties to this Stipulated Confidentiality Agreement and
Protective Order (the “Order”) stipulate and agree to the terms of this Order as set forth herein:
1. Scope. All documents, the information contained therein, and all other
information produced or disclosed in the course of discovery, including responses to discovery

requests, deposition testimony and exhibits, and information derived directly therefrom

™
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matters of discovery procedure and calculation of time periods.

2. Confidential Information.

(a) As used in this Order, “Confidential Information” means information or tangible
things that the designating Party reasonably believes constitutes, contains or discloses non-public
information that (i) is required by law or agreement or the National Collegiatc Athletic
Association Coﬂstitution, Operating Bylaws, or Administrative Bylaws to be maintained as
confidential, or (ii) is proprietary, personal, financial, or other information which qualifies for

azuakatcriiial, Wi

protection from public disclosure consistent with Pennsylvania Rule of Civil Procedure 4012.



(b) As used in this Order, “Highly Confidential — Attorneys’ Eyes Only -
Information” means non-public information the disclosure of which would create a substantial
risk of serious irreparable injury to the designating Party or another that cannot be avoided by

less restrictive means, including but not limited to non-public personaily identifiable information

Only - Information.

3. Designation.

(a) A Party may designate a document as (i) Confidential Information for protection
under this Order by placing or affixing the words “CONFIDENTIAL SUBJECT TO
PROTECTIVE ORDER” on the document and on all copies; or as (ii) Highly Confidential
Information for protection under this Order by placing or affixing the words “HIGHLY

AL - SUBJECT TO PROTECTIVE ORDER - ATTORNEYS’ EYES ONLY”
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duplicates, extracts, summaries or descriptions that contain the Confidential In
Highly Confidential - Attorneys’ Eyes Only - Information.

(b) A non-party to the litigation that has agreed to be bound by the terms of the
Agreement and Protective Order by executing Attachment A hereto may designate documents
containing Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information for protection under this Order so that such information is subject to the terms of this

Order and that producing non-party shall then be a producing Party under this Order.



(c) Parties may designate documents containing Confidential Information or Highly
Confidential - Atforneys™ Eyes Only - Information produced by other Parties or non-parties.

(d) For Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information produced by a non-party or a Party other than the designating Party, a Party seeking
a designation of Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information pursuant to the terms of this Order may do so by serving on all Parties a log
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containing the Bates numbers or other description of the documents or i
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to designate Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information Confidential within thirty (30) days of rcceiving copies of the documents or
information. Should any Party object to this designation, such Party shall proceed in accordance
with paragraph 10 of this Order.

4. Designation of and procedure for any deposition testimony. The following
procedures shall be followed if Confidential or Highly Confidential- Attorneys’ Eyes Only -

rmation is discussed or disclosed in any deposition permitted in this proceeding.

(i) The designating Party shall have the right to exclude from attendance at the
deposition, during such time the designating Party reasonably believes Confidential or Highly
Confidential Information will be discussed or disclosed, any person other than the deponent, the

court reporter, and persons entitled to access to the Confidential or Highly Confidential -

Attorneys’ Eyes Only - Information.

(ii) At any time on the record during a deposition a Party may designate any portion of

the deposition and transcript thereof to contain Confidential Information or Highly Confidential-

Attorneys’ Eyes Only Information. If such a request is made on the recording during the



deposition, the reporter shall later indicate on the cover page of the transcript that the transcript
contains Confidential Information or Highly Confidential - Attorneys’ Eyes Only - Information
by affixing the words “CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER” or “HIGHLY
CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER -- ATTORNEYS’ EYES ONLY”

and list the pages and line numbers of the transcript in which Confidential or Highly Confidential

- Attorneys’ Eyes Only - Information is contained.

(iii) Alternatively, a designation of deposition confidentiality may be made in writing
within thirty (30) days after counsel receives a copy of the transcript of the deposition. The
designation shall contain a list of the numbers of the pages and lines of the transcript that are
being designated as containing Confidential Information. Such designation shall be provided in
writing to all counsel of record. All counsel of record shall treat all deposition transcripts as if

Confidential for the first thirty (30) days after receipt of such deposition transcripts.
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5. Protection of Documents and Information.

(a) Limited Third Party Disclosures. The Parties and counsel for the Parties shall
not disclose or permit the disclosure of any documents or information designated as Confidential
Information under this Order to any third person or entity except as set forth in subparagraphs
(1)-(ix). Subject to these requircments, documents or information designated as Confidential

Information under this Order may be disclosed to the following categories of persons:

(1) Counsel. Internal or external counsel for the Parties and employees of

counsel who have responsibility for the preparation and trial of the action;



(1) Parties. Individual Parties and employees of a Party but only to the extent
counscl determines in good faith that the employee’s assistance is reasonably
necessary to the conduct of the litigation in which the information is disctoscd;
(i)  The Court and its personnel;

(iv)  Court Reporters and Videographers. Court reporters and videographers
engaged for depositions but only afier such persons have completed the
certification contained in Attachment A, Acknowledgment of Understanding and
Agrcement to Be Bound;

(v) Contractors. Thosc persons specifically engaged for the limited purpose
of making copies of documents, or organizing, processing, or hosting documents
but only after such persons have completed the certification contained in
Attachment A, Acknowledgment of Understanding and Agreement to Be Bound;
(vi)  Consultants and Experts.  Consultants, investigators, or experts
employed by the parties or counsel for the parties to assist in the preparation and
trial of this action but only after such persons have completed the certification
contained in Attachment A, Acknowledgment of Understanding and Agreement
to Be Bound;

(vii) Witnesses at depositions. During their dcpositions, witnesses in this
action to whom disclosure is reasonably necessary, but only after such persons
have completed the certification contained in Attachment A, Acknowledgment of
Understanding and Agreement to Be Bound. If a non-party witness refuses to

execute the certificate in Attachment A, the parties agree to urge the non-party

the witness with
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respect to Confidential Information may proceed. Witnesses shall not retain a
copy of documents containing Confidential Information, except witnesses may
receive a copy of all exhibits marked at their depositions in connection with
review of the transcripts. Pages of transcribed deposition testimony or exhibits to

depositions that are designated as Confidential Information pursuant to the

depositions
process sct out in this Order must be separately bound by the court reporter and
may not be disclosed to anyone except as permitted under this Order;

(viii) Authors and Recipients. Any person who is shown through testimony or
documentary evidence to have prepared, received or reviewed the document or
information; and

(ix) Others by Consent or Order. Other persons only by written consent of the
producing Party or upon order of the Court and on such conditions as may be
agreed or ordered.

(b} Control of Documents. Counsel for the Parties shall make reasonable efforts to

izw

prevent unauthorized or inadvertent disclosure of Confidential Information. Counsel shall
maintain the originals of the forms signed by persons acknowiedgingvtheir obligations under this
Order for a period of thrce years after the termination of the case.

6. Protection of Highly Confidential - Attorneys’ Eyes Only - Information.

(a) Access to documents and information designated as Highly Confidential -
Attorneys’ Eyes Only - Information under this Order shall be limited to the persons identified in
Paragraphs 5(b)(i) and 5(b)(ii1)-(ix).

(b)  Control of Documents. Counsel for the Parties shall make reasonable efforts to

ized or inadvertent disclosure of I—thly Confidential - Att()m@ys’ Eyes Only -
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Information. Counsel shall maintain the originals of the forms signed by persons acknowledging
their obligations under this Order for a period of threc ycars after the termination of the case.

7. Preliminary Designation of Documents Being Inspected. If a Party elects to
produce documents and things for inspection, it need not label the documents and things in
advance of the initial inspection. For purposes of the initial inspection, all documents within the
produced files will be considered as having been designated as Highly Confidential - Attorneys’
Eyes Only — Information. Thereafter, on sefection of specified documents for copying by the
inspecting Party, the producing Party shall mark the original documents and/or the copies of such
documents with the appropriate confidentiality marking at the time the copies are produced to the
inspecting Party.

8. Inadvertent Failure to Designate. Inadvertent failure to designate Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information as such may be
corrected by supplemental written notice given as soon as practicable. An inadvertent failure to
designate documents or information shall not constitute a waiver of a Party’s right to so
designate such documents or information. As soon as the receiving Party becomes awarc of the .
inadvertent production, the documents or information must be treated as though they had been
timely designated as Confidential Information or Highly Confidential - Attorneys” Eyes Only -
Information, whichever claimed, under this Order, and the receiving Party must endeavor in
good faith to obtain all copies of the documents that it distributed or disclosed to persons who are

not authorized by paragraph 5(b) or 6(a). If the receiving Party is unable to obtain the return of

1, it shall inform the designating Party of those fo whom the

QI] cryn
aii Suw

Confidential Information or Highly Confidential - Attorneys’ Eyes Only - Information has been



disclosed, and the designating Party may undertake fo obtain the return of the Confidential
Information or Highly Confidential - Attorneys” Eyes Only - Information.

9. Filing of Confidential Information and Highly Confidential Information. A
party wishing to use any Confidential Information or Highly Confidential - Attorneys’ Eyes Only
- Information, or any papers containing or making reference to such information, in any pleading

or document filed with the Court in this action, such pleading or document shall be redacted to

Information or shall be filed under seal. The Court may under any circumstances by provided
with an unredacted copy of any pleading or documents that is filed.

10. Challenges by a Party. The designation of any information as Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information is subject to challenge
by any Party. The following procedure shall apply to any such challenge.

(a) Meet and Ceonfer. A Party challenging the designation of Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information must do so in good
faith and must begin the process by conferring directly with counsel for the designating Party. In

conferring, the challenging party must explain the basis for its belie

designation was not proper and must give the designating Party an opportunity to review the
designated material, to reconsider the designation, and, if no change in designation is offered, the
designating party must explain the basis for the designation.

(b) Judicial Intervention. A Party that elects to challenge a confidentiality
designation may file and serve a motion that identifies the challenged material and sets forth in

detail the basis for the challenge. Each such motion must be accompanied by a competent

feclaration that affirms that the movant has complied with the meet and confer requirements of

R
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this procedure. The burden of persuasion of justifying that therc is good cause for the
confidentiality designation will remain on the designating Party. Until the Court rules on the
challenge, all Parties shall continue to treat the materials as they were designated under the terms
of this Order. A party will not be obligated to challenge the propricty of a Confidential or

Highly Confidential designation at the time made, and failure to do so will not preclude later

challenges.

Use of Confidentiai Documents or Information at Hearings, Pretriai

=
-t
.

Conferences, or Other Public Court Appearances. Nothing in this Order shail be construed to
affect the admissibility of any document, material, or information at any hearing, pretrial
conference, or other public court appearance. Nor shall anything in this Order be construed to
prejudice a party’s right to use at trial or in a hearing before the Court any Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information. A Party that intends

to present, or which anticipates that another Party may present, Confidential Information or

i

ighly Confidential - Attorneys’ Eyes Only - Information at a hearing, pretrial conference, or

other public court appearance shall first seeck to reach an agreement with the other Parties
regarding the treatment of such materials. If an agreement is not possible, the Party shall bring
that issue to the Court’s attention by motion or in a pretrial memorandum without publicly
disclosing the Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information. The Court may thereafter make such orders as are necessary to govern the use of
such documents or information at a hearing, pretrial conference, or other public court
appearance.

12. Confidential Information or Highly Confidential Information Subpoenaed,



(a) If a receiving Party is served with a subpoena, an order issued in other civil,
criminal or administrative proceedings, or any other form of compulsory process that would
compel disclosure of any material or document designated in this action as Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information, the receiving Party
must so notify the designating Party in writing, immediately and in no event more than seven (7)
court days after receiving the subpoena, order, process or rcquest. Such notification must
include a copy of the subpoena or court order.

(b) The receiving Party also must immediately inform in writing the person or entity
that caused the subpoena, order, process or request to issue that some or all of the material
covered by the subpoena or order is the subject of this Order. In addition, the receiving Party
must deliver a copy of this Order promptly to the person or entity that caused the subpoena,
order, process or request to issue.

(¢) The purpose of imposing these duties is to alert the interested persons to the
existence of this Order and to afford the designating Party in this case an opportunity to seek
protection of its Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information in the court or iribunal from which the subpoena or order issued. The designating
Party shall bear the burden and the expense of seeking protection in that court of its Contidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information, and nothing in these
provisions should be construed as authorizing or encouraging a receiving Party in this action to

disobey a lawful directive from another court. The obligations sct forth in this paragraph remain

in effect while the Party has in its possession, custody or control Confidential Information or

Highly Confidential - Attorneys’ Eyes Only - Information by the other Party to this case.



(a) Unless otherwise agreed or ordered, this Order shall remain in force after
dismissal or entry of final judgment not subject to further appeal.

(b) Unless otherwise ordered or agreed to in writing, within sixty (60) days after the
final termination of this litigation by settlement or exhaustion of all appeals, all persons in receipt
of Confidential Information or Highly Confidential - Attorneys’ Eyes Only - Information shall

use reasonable cfforts to either return such materials and copies thercof to the producing Party or

Information and certify that fact. Such reasonable efforts shall not require the return or
destruction of Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information from (i) disaster recovery or business continuity backups, (it) data stored in system-
generated temporary folders or near-line storage, (iii) unstructured departed employee data,
and/or (iv) material that is subject to legal hold obligations or commingled with other such
material. Backup storage media will not be restored for purposes of returning or certifying
destruction of Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information, but such retained information shall continue to be treated in accordance with the
Order. Counsel for the Pariies shall be entitled to retain copies of court papers (and exhibits
thereto), correspondence, pleadings, deposition and trial transcripts (and exhibits thereto), legal
memoranda, expert reports and attorney work product that contain or refer to Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information, provided that such
counsel and employees of such counsel shall not disclose such Confidential Information or
Highly Confidential - Attorneys’ Eyes Only - Information to any person, except pursuant to

court order. Nothing shall be interpreted in a manner that would violate any applicable canons of

12



14. Inadvertent production of privileged material. If a Party inadvertently produces
or provides information subject to the attorney-client privilege, attorney work product doctrine,
or other applicable privilege or immunity, the disclosure of the Inadvertently disclosed
information is not and will not be construed or deemed to be a general or specific waiver or
forfeiture of any such privilege, immunity or work product protection that the producing Party
would otherwise be entitled to assert with respect to the inadvertently disclosed information and
its subject matter. Where the producing Party informs the receiving P
protected information has been disclosed, the receiving Party or Partics (i) must, within ten (10)
business days, return or destroy the specificd information and any copies thereof, (ii) must not
use or disclose the information until the claim of privilege or other protection is resolved, (ii1)
must take reasonable steps to retrieve any such information that was disclosed or distributed
before the receiving Party was notified of the claim of privilege or other protection and prevent
any further dissemination of the information. Notwithstanding the above, in lieu of promptly
returning or destroying the specified document or information, the receiving Party may, within
five (5) business days, seek leave of Court to file the specified document or information under
seal and request a determination of the claim of privilege or other protection while still
complying otherwise with paragraphs (ii) and (iit). However, the receiving Party cannot assert as
a basis for the relief it seeks the fact or circumstance that such privileged documents were

produced. The producing Party also must preserve the information until the claim is resolved.

15. Persons Bound. This Order shall take effect when entered and shall be binding

upon all counsel of record and their law firms, the parties, and persons made subject to this Order

i [EX93 x 4 13l111s, L4

by its terms.
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16. No Admissions or Waiver of Objections. Producing, designating or receiving
Confidential or Highly Confidential - Attorneys’ Eyes Only - Information, or otherwise
complying with the terms of this Order, shall not: (a) be construed to affect in any way the
admissibility of any document, testimony, or other evidence at any hearing in or trial of the
action; (b) prejudice the rights of a Party to object to the production of information or material
that the Party does not consider to be within the proper scope of discovery or protected from
discovery by virtue of the attorney-client privilege, t
privilegc or immunity from discovery; (c) prejudice the rights of a Party to apply to the Court for
further protective orders and for additional protection for that Party’s Confidential or Highly
Confidential - Attorneys’ Eyes Only - Information; or (d) prevent the Parties from agreeing in
writing to alter or waive the provisions or protections provided for herein with respect to any
particular information or material.

17. Order Subject to Modification. This Order shall be subject to modification or
amendment by agreement of the Parties or by order of the Court.

18.  Enforcement. A breach of the terms of this Order is subject to the full powers
and jurisdiction of the Court, including but not limited to the powers of contempt and injunctive
relief, and shall entitle the non-breaching Party to appropriate sanctions, including but not

limited to all attorneys’ fees and other costs incurred in the enforcement of this Order.

19. Trial. Nothing herein shall govern the procedures to be used at trial, which will

be set by the Court prior to the commencement of trial.

14



SO ORDERED.

Dated:

John B. Leete, Senior Judge
Specially Presiding
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ATTACHMENT A

IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

GEORGE SCOTT PATERNO, as duly appointed representative of
the ESTATE and FAMILY of JOSEPH PATERNO;
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Al CLEMENS, PETER KHOURY, and
ADAM TALIAFERRO, members of the
Board of Trustees of Pennsylvania State University;

PETER BORDI, TERRY ENGELDER,
SPENCER NILES, and JOHN O’DONNELL,
members of the faculty of Pennsylvania State University;

WILLIAM KENNEY and JOSEPH V. (“JAY”) PATERNO,
former football coaches at Pennsylvania State University; and

ANTHONY ADAMS, GERALD CADOGAN,
SHAMAR FINNEY, JUSTIN KURPEIKIS,
RICHARD GARDNER, JOSH GAINES, PATRICK MAUTI,
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)
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ANWAR PHILLIPS, and MICHAEL ROBINSON, former ;
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Plaintiffs,
V.

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION
(*NCAA”), MARK EMMERT, individually and as President of

the NCAA, and EDWARD RAY, individually and as former
Chairman of the Executive Committee of the NCAA,

Defendants,
And

THE PENNSYLVANIA STATE UNIVERSITY,

Nominal Defendant.

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND
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The undersigned hereby acknowledges that he/she has read the Protective Order (the

“Order™) dated in the above-captioned action and attached

hereto, understands the terms thereof, and agrees to be bound by its terms. The undersigned
submits to the jurisdiction of the Court of Common Pleas of Centre County, Pennsylvania in
matters relating to the Order and understands that the terms of the Order obligate him/her to use

materials designated as “CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER” or

Y CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER - ATTORNEYS’ EYES

i

“HIGHL
ONLY” in accordance with the Order solely for the purposes of the above-captioned action, and
not to disclose any such Confidential Information or Highly Confidential - Attorneys” Eyes Only
- Information to any other person, firm or concern.

The undersigned acknowledges that violation of the Order may result in penalties for

contempt of court.

Name:

Job Title:

Employer:

Date:

Signature
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