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IN THE COURT OF COMMON PLEAS
OF CENTRE COUNTY, PENNSYLVANIA
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The ESTATE of JOSEPH PATERNO; and )}  CIVIL DIVISION
WILLIAM KENNEY and JOSEPH V. (“JAY”) )
PATERNO, former football coaches at )}  Docket No. 2013-2082
Pennsylvania State University, )
Plaintiffs, 2
V. ) ~
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NATIONAL COLLEGIATE ATHLETIC ) =25 bl
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MARK EMMERT, individually and as President ) 2 Q. o
of the NCAA; and ) Eox o
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EDWARD RAY, individually and as former ) B TN oy
Chairman of the Executive Committee of the ) 2 =
NCAA, )
Defendants. ;
PENN STATE’S AND PEPPER HAMILTON’S JOINT MEMORANDUM OF LAW IN
SUPPORT OF PRIVILEGE CLAIMS

The Pennsylvania State University (“Penn State” or “the University”) and Pepper

Hamilton LLP (“Pepper Hamilton) submit this joint memorandum of law in support of their

Sullivan, and now, the law firm of Pepper Hamilton, are protected from disclosure by the

attorney work product doctrine and/or the attorney-client privilege.

FACTUAL AND PROCEDURAL BACKGROUND

L Penn State retains Louis Freeh’s law firm to investigate and report on matters
relating to the child sexual abuse perpetrated by Jerry Sandusky.

n Navemher § 2011 the Office af the ttarne o
I ANUVYUOLIULT Jy LUl 1, WIU WLLIVE UL U SaULTy il

presentment (the “Grand Jury Presentment”) that raised allegations of the sexual abuse of

children by former Penn State assistant football coach Gerald Sandusky and allegations that Penn
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State personnel failed to report that abuse to the appropriate police and governmental authorities.
The Grand Jury Presentment also charged two high-ranking University officials with perjury
concerning their testimony before the grand jury.

The Grand Jury Presentment prompted the U.S. Department of Education (“DOE”) to

Clery Disclosure of Campus Security Policy and Campus Crimes Statistics Act, 20 U.S.C.

§ 1092(f) (the “Clery Act”). One of Sandusky’s victims, “John Doe A,” filed a civil suit against
the University in the Court of Common Pleas of Philadelphia County on November 30, 2011.
On November 17,2011, the NCAA announced its intention to investigate Penn State for
potential violation of its Constitution and Bylaws. Shortly thereafter, the Big Ten Conference
advised the University that it intended to investigate as well.

In this intense environment of criminal charges, civil litigation, administrative
investigations, and a media frenzy, the University retained the law firm of Freeh Sporkin &
Suilivan (“FSS” or “the Freeh Law Firm”) to advise it as “external legal counsel” and to conduct
an investigation into the criminal allegations of child sexual abuse on the University’s campus
and the alleged failure of University personnel to report that abuse to the appropriate authorities.
The Freeh Law Firm also arranged for senior lawyers associated with the Pepper Hamilton law
firm (Gregory Paw, Esq. and Barbara Mather, Esq., and several of their colleagues) to play key

roles in the engagement. The Freeh Law Firm also retained Freeh Group International Solutions

(“FGIS”), an affiliated investigative and consulting group, to assist with the investigation and



Penn State entered into a formal engagement letter with the Freeh Law Firm on
November 18, 2011 (the “Engagement Letter”) (Exhibit 1 hereto). The Scope of Engagement,

set forth in § 1 of the Engagement Letter, provides:

FSS has been engaged to serve as independent, external legal counsel to the Task

Force to perform an independent, full and complete investigation of the recently
nublicized alleoations of sexual abuse at the facilities and the alleoed failure of
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The Pennsylvama State University (“PSU”) personnel to report such sexual abuse
to appropriate police and governmental authorities. The results of FSS’s
investigation will be provided in a written report to the Task Force and other
parties as so directed by the Task Force. The report will contain FSS’s findings
concerning: i) failures that occurred in the reporting process; ii) the cause for
those failures; iii) who had knowledge of the allegations of sexual abuse; and

(iv) how those allegations were handled by the Trustees, PSU administrators,

coaches and other staff. FSS’s report also will provide recommendations to the
Task Force and Trustees for actions to be taken to attempt to ensure that those and
similar failures do not occur again.'

The Engagement Letter is replete with references indicating that, in providing those
services to the University, members of the Freeh Law Firm would be acting as lawyers and

would be providing legal services to Penn State.” Consistent with the parties’ understanding that

: The “Task Force” is a reference to the Special Investigative Task Force formed by
the University’s Board of Trustees.

2 See Exhibit 1 § 7 (“FSS will provide the above-described legal services for the
Task Force’s benefit, for which the Trustees will be billed in the manner set forth above.”)
(emphasis added); id., § 8 (“Our agreement to represent the Task Force is conditioned upon our
mutual understanding that FSS is free to represent any clients (including your adversaries) and to
take positions adverse to [you] in any matters (whether involving the same substantive areas of
faw for which you have retained us . . . which do not involve the same factual and legal issues as
matters for which you have retained us . . .””) (emphasis added); id., § 10 (“FSS may terminate
its legal services and withdraw from this engagement in the event our invoices are not paid in a
timely manner”) (emphasis added); id., § 11 (“In the course of our representation . . ., we will
maintain a file . ... We may also place in such file documents containing our attorney work
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(emphasis added); id. (“FSS, of course, is delighted to be asked to provide legal services to the
Task Force”) (emphasis added); id. (“should the Task Force ever wish to discuss any matter
relating to our legal representation, please do not hesitate to call me directly™), id., § 58 5
(“For the purpose of providing legal services to the Task Force, FSS will retain Freeh Group
International Solutions, LLC (‘FGIS’) to assist in this engagement.”) (all emphasis added).



the Freeh Law Firm was engaged to provide legal services to the University, the Engagement

Letter also provides:
The work and advice which is provided to the Task Force under this engagement
by FSS, and any third party working on behalf of FSS to perform services in

connection with this engagement, is subject to the confidentiality and privilege
protection of the attorney-client and attorney work product privileges, unless

annranriataly waived hy the nartieac ar atherwica determinad hy laws
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Id., § 6 (emphasis added).
IL. The Freeh Law Firm/Pepper Hamilton lawyers and the FGIS investigators conduct

a confidential investigation, taking great pains not to waive the attorney-client
privilege or the protections of the attorney work product doctrine.

The Freeh Law Firm, and those working with it, conducted a lengthy and comprehensive
investigation of the allegations. As part of its investigation, it collected over 3.5 million emails
and other documents from the University and third parties (the “Source Documents™). It placed
those documents in a secure electronic database (the “Freeh Law Firm Database”).> The Freeh
Law Firm also conducted over 430 private and confidential interviews of University personnel
significant attorney work product. The Freeh Law Firm gathered information from persons it
interviewed under an express agreement with cooperating individuals that the information was
subject to the attorney-client privilege and the attorney work product doctrine.

The working papers of the Freeh team were secured and kept confidential, and they
worked in a secure facility to which third parties were not permitted access. The team worked in
a secured facility with access controlled by electronic locks, and physical evidence was stored in

a locked room within that secured facility. Exhibit 2 (Declaration of Omar McNeill) § 9.

’ As discussed infra, no disputes remain with respect to Plaintiffs’ access to the

Source Documents.



III. The University authorizes the Freeh Law Firm
but does not otherwise waive the attorney-clier
attorney work product doctrine.

On July 12, 2012, in accordance with the University’s limited waiver of the otherwise

applicable privileges, the Freeh Law Firm set forth its findings, opinions, and recommendations

Pennsylvania State University Related to the Child Sexual Abuse committed by Gerald A
Sandusky” (the “Freeh Report”). With the University’s consent and agreement, and pursuant to
an agreed-upon limited waiver of the attorney-client privilege and the attorney work product
doctrine, the Freeh Report was made public without any advance review by the University. See
Exhibit 3 (Freeh Report excerpts) p. 10 (“[t]his report sets forth the essential findings of the
investigation, pursuant to the appropriate waiver of the attorney-client privilege”). Consistent
with the Freeh Law Firm’s practice throughout the investigation of advising individuals that the
information they provided in interviews would be treated as privileged and confidential, when
the Freeh Law Firm released the Report, it redacted the names of all individuals whose work
product, privileged interview notes are cited therein, referring instead only to the date of the
interview. See, e.g., Exhibit 3 p. 145 nn. 33-35.

In addition to containing redacted citations to the privileged and protected interview
memos prepared by the Freeh team, the Freeh Report also contains detailed legal analyses of the
provisions of the Clery Act and Pennsylvania’s reporting requirements with respect to child
sexual abuse. /d., pp. 110-120. The Freeh Report also contains extensive recommendations for
its client, the University. Id, pp. 127-144, Those recommendations relate to:

the University’s administrative structure, policies and procedures and the Office

of General Counsel; the responsibilities and operations of the Board; the

identification of risk; compliance with federal and state statutes and reporting

misconduct; the integration of the Athletic Department into the greater University
community; the oversight, policies and procedures of the University’s Police
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Department; and the management of programs for non-student minors and access

to University facilities.”
Id.,p.128.

Other than authorizing the reiease of the Freeh Report, the University has never
authorized the Freeh Law Firm to waive the attorney-client privilege or the attorney work
product doctrine in any other respect. Moreover, as dismissed further infra, there is no evidence
that the Freeh Law Firm or FGIS ever disclosed even a single privileged communication or a
single piece of attorney work product to the representatives of the NCAA or the Big Ten

Conference.

IV.  The rulings on Plaintiffs’ subpoena to Pepper Hamilton

Collegiate Athletic Association (“NCAA”) imposed on the University the Consent Decree that is
the subject of this litigation, * the attorneys from the Freeh Law Firm became affiliated with
Pepper Hamilton. Pepper Hamilton also acquired FGIS. On February 25, 2014, pursuant to Pa.
R. Civ. P. 4009.21, Plaintiffs filed a notice of intent to serve a broad subpoena duces tecum on
Pepper Hamilton. The subpoena seeks all of the Freeh Law Firm’s work product, including
drafts of the Freeh Report, the notes of the more than 430 interviews conducted during the course
of the Freeh inveétigation, and all internal communications among members of the Freeh team.
The requests also seek all of the communications between the University and the Freeh Law
Firm lawvers i
Penn State served timely objections to Plaintiffs’ notice of intent to serve the subpoena,

including on the basis that the proposed subpoena requested documents protected by the

4 The Consent Decree since has been repealed and dissolved and has no further
legal force or effect.



attorney-client privilege and the attorney work product. In an order entered September 11, 2014
(the “September 11 Order”), the Court rejected Penn State’s attorney-client privilege argument,
and concluded that Penn State (as the client) lacked standing to assert the attorney work product

doctrine. Then, after the subpoena was served, Pepper Hamilton filed a motion for a protective

November 21, 2014, but without addressing the merits of Pepper Hamilton’s attorney work
product argument (the “November 21 Order”). Thereafter, Pepper Hamilton served a response to
the subpoena. Plaintiffs then filed a motion to enforce the subpoena. By order dated May 8,
2015, the Court granted that motion and directed Pepper Hamilton to produce all documents for
which it and Penn State claimed privilege (the “May 8 Order”).

V. The Superior Court’s remand and the procedure in this Court to address it

Several appeals were taken from this Court’s privilege rulings, and those appeals were

consolidated before the Superior Court. In a per curiam order issued April 26, 2016, the

granular analysis of the privilege assertions and report back to the Superior Court in 120 days.
The Superior Court retained jurisdiction over the appeals.’

Pursuant to the parties’ agreement and this Court’s consent, Penn State and Pepper
Hamilton submit this joint brief in support of their arguments that the documents in question are
in fact protected from disclosure by the attorney work product doctrine and/or the attorney-client

privilege and that no waiver of those protections has occurred. Also pursuant to the agreed-upon

5 .
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The Superior Court directed further consideration of priv
to both the Source Documents in the FSS database and the documents in Pepper Hamilton’s file.
As the parties informed this Court at a discovery conference on May 16, 2016, the parties have
resolved all issues regarding the Source Documents, and there is no need for the Court to
consider any of the issues described in that portion of the Superior Court’s order. Thus, this

memorandum will address only the privilege issues as they relate to the Pepper Hamilton files.



protocol, Penn State and Pepper Hamilton have grouped the documents at issue into various
numbered categories (see Exhibit 4).° Penn State and Pepper Hamilton are submitting herewith
exemplars of documents from each category for the Court’s consideration in camera. Penn State
and Pepper Hamilton also are seeking to file, under seal, a privilege log that corresponds to the

Pyemnlar documents.’

ARGUMENT
In furtherance of the Superior Court’s direction that this Court consider the privilege
contentions in a more refined way, Pepper Hamilton and Penn State first set forth in this brief the
operative law of Pennsylvania with respect to the attorney work product doctrine, the attorney-
client privilege, and waiver issues (Sections I and II). Then, in Section III, we apply those legal

principles to each of the 14 categories of documents identified on Exhibit 4.

L The Attorney Work Product Doctrine

The attorney work product doctrine, which is codified at Pa. R. Civ. P. 4003.3, provides,

=

n pertinent part: “[Dliscove a party’s
L 4 r v

n pertinent y shall not include disclosure of the mental impressions o

attorney or his or her conclusions, opinions, memoranda, notes or summaries, legal research or
legal theories.” The work product doctrine also protects “materials prepared by agents for the
attorney,” including “an attorney’s investigator’s or other agent’s opinions, theories, or

conclusions . . ..” Bagwell v.. Dep’t of Educ., 103 A.3d 409 (Pa. Commw. 2014), allocatur

6 As reflected on page 4-5 of Exhibit 4, Pepper Hamilton and Penn State are not

ngoarting any nmvilaga ith ragmant ta ;maany ~atao f Adnrnimanta frnnd in Danesase

e
asSeriing any priviiCge witn reSPECt 10 many vat\.g"ﬂeo 01 GoCuments 1ouna i ¥ epper

Hamilton’s files (categories 15 through 25).

7 A consent Motion for Leave to File Privilege Log Under Seal is being filed

contemporaneously herewith. The proposed privilege log also identifies the key individuals who
authored or received the documents being submitted for in camera review.
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denied, 117 A.3d 1282 (2015) (“Bagwell I’); accord Commonwealth v. Kennedy, 876 A.2d 939,
945 (Pa. 2005); Commonwealth v. Hetzel, 822 A.2d 747, 757 (Pa. Super. 2003).

A. The work product doctrine protects all attorney work product, whether or
not prepared in anticipation of litigation.

Pennsylvania courts have recognized that the attorney work product doctrine is especially
proftective of material prepared by an attorney in anticipation of litigation. Nat’l R.R. Passenger
Corp. v. Fowler, 788 A.2d 1053, 1065 (Pa. Commw. 2001); Gillard, 15 A.3d at 59 n. 16;
Heavens v. Pennsylvania Dep’t of Environmental Protection, 65 A.3d 1069, 1077 (Pa. Commw.
2013). Pennsylvania does not, however, require that material be prepared in anticipation of

litigation in order to qualify for protection by the attorney work product doctrine. Bagwell I 103

" 1to o NN 7 2 .\'l...l,‘__.-_.._l
2d at 415. O fi 4003.3 includes no such |
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A. ce, Pa. imitation. Sedat, Inc. v.
Department of Environmental Resources, 641 A.2d 1243, 1245 (Pa. Commw. 1994) (anticipation
of litigation was not required as a prerequisite to application of the attorney work product
doctrine because Rule 4003.3’s protection of an attorney’s mental impressions “is unqualified”);
Mueller v. Nationwide Mut. Ins. Co., 31 Pa. D. & C.4th 23 (C.C.P. Allegheny Cty. May 22,
1996) (Wettick, J.) (also rejecting the contention that Rule 4003.3 only protects material
produced in anticipation of litigation; “Rule 4003.3 protects any mental impressions,
conclusions, or opinions respecting the value or merit of a claim or defense. Rule 4003.3 does
not refer to information prepared in anticipation of litigation.”).

Indeed, in Bagweli I (a case involving a request for documents from the Freeh Law
Firm’s files under Pennsylvania’s Right-to-Know Law, 65 P.S. §§ 67.101, et seq., the
Commonwealth Court squarely rejected — as “novel” and inconsistent with the language of Rule

4003.3 — the requestor’s argument that the work product doctrine applies only to materials

prepared in anticipation of litigation. Bagwell I, 103 A.3d at 416-17. As the Commonwealth



Court aptly noted in Bagwell I, such a “confined construction” of Rule 4003.3 “would render
attorney drafts of contracts, memoranda and countless other examples of work product, prepared
in a transactional or any non-litigation capacity, susceptible to discovery or disclosure.” Id. at

417.

B. The Freeh Law Firm

lmgatlon.

In any event, the Freeh Law Firm plainly conducted its investigation in anticipation of
litigation. Indeed, the threat of litigation at the time Penn State retained the Freeh Law Firm was
both real and imminent. The Office of the Attorney General had made the Grand Jury

Presentment public on November 5, 2011. That document indicated, in connection with

allegations that they, too, had violated the law, namely, failure to report allegations of child
abuse and perjuring themselves in their grand jury testimony. The Grand Jury Presentment also
prompted the DOE to review the University’s compliance with the Clery Act. And, the first of
many of Sandusky’s victims filed a civil suit against Penn State on November 30, 2011. In short,
any contention that the work of the Freeh Law Firm was not performed in anticipation of

litigation simply is not well-grounded in the undisputed facts of record.

accepted the Plaintiffs’ invitation to rely on Graziani v. OneBeacon Ins. Inc., 2 Pa. D. & C.5th

~ o

apply unless the Freeh Law Firm did its work specifically in anticipation of this case. That

reliance is misplaced.® Graziani involved a “bad faith” claim by a policyholder against an

Since the Court also ruled that Penn State lacked standing to raise the work
product privilege as it applied to documents generated during the Freeh investigation, this aspect
of the Court’s ruling was dictum. Because of the procedural posture in which the work product

10



insurance company. In that unique context, courts have held that the protection for work product
materials prepared in the underlying litigation against the insured does not justify the insurance
company from withholding those documents from the insured when the insured sues the insurer

for the bad faith handling of its claim. The crux of Graziani is that the work product protection

between the insured and the insurer because the work product becomes directly relevant to that
later, derivative claim. Neither Graziani nor any of the other cases in this line stands for the
proposition that the work product doctrine applies only to materials prepared for the particular
litigation in which the protections of the work product doctrine is claimed.

The Superior Court’s decision in Rhodes v. USAA Casualty Ins. Co., 21 A.3d 1253 (Pa.
Super. 2011), illustrates the error in relying on Graziani. In Rhodes, the trial court had ordered
the plaintiffs-insureds in a “bad faith” case to turn over to the insurer the contents of their
attorney’s file in the underlying case (in which the insureds were the defendants). The insurer,

et

relying on cases like Graziani, attempted to justify that order on the ground that the work
product protection no longer applied because the material was not specifically prepared for the
bad faith case. Id. at 1256-57. The Superior Court rejected that approach and reversed,
explaining that the reason why the work product protection is lost in bad faith cases where

insurers are ordered to turn over their attorney’s files is because the content of the insurer’s files

is relevant to determining whether the insurer acted in good faith. /d. at 1261-62. Put simply,

issue has arisen since the September 11 Order, the Court has not squarely addressed that issue on

the merits. When Pepper Hamilton moved for a protective order following service of the
aithnaana the Conrt daclined tn addreace wnrle nradust Rathar in ite Navemher 21 Ordar the
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Court accepted Plaintiffs’ argument that Pepper Hamilton was obligated to raise the objection in
a response to the subpoena, and not by way of a motion for protective order. Then, in its May 8
Order (granting the Estate’s motion to enforce the subpoena), the Court held that it lacked
jurisdiction to consider the merits of Pepper Hamilton’s work product claim due to the pendency
of appeals.

11



Graziani exception to the attorney work product doctrine has absolutely no place in this
litigation.
In the Superior Court, Plaintiffs also tried to take advantage of the Explanatory Note to

Rule 4003.3 that provides that attorney work product may be discoverable where the legal

opinion of an attorney becomes a relevant issue. Specifically, Plaintiffs contend that the basis

pAiaii Al UL QAL QLARARAIN ) URAAAIAILS G ARARVALL ASSUC. O aiIvais

for the opinions and conclusions expressed in the Freeh Report are at issue here. However, their
argument goes too far and “proves” too much. Plaintiffs cannot strip the Freeh team’s attorney
work product of its protections by unilaterally proclaiming that the mental impressions,
conclusions or opinions of the attorneys involved in the investigation are “relevant” to their
claims. Otherwise, such arguments would become commonplace and would eviscerate the work
product doctrine altogether. As the Explanatory Comment to Rule 4003.3 explains, an attorney’s
opinion becomes relevant only when the party receiving that opinion asserts a defense based on
good faith reliance on a legal opinion of counsel: “A defendant may not base his defense upon

VY .

that it is immune from pre-trial disciosure to

(o]
B,

g

<

an
the plaintiff.” Nothing of the sort has occurred here. Neither Penn State nor Freeh/Pepper
Hamilton is a defendant in this action. Likewise, and the NCAA’s defense is not based on any
purported reliance on an opinion of the Freeh Law Firm, as that concept is set forth in the
Explanatory Comment to Rule 4003.3, because the Freeh Law Firm never represented the
NCAA.? In short, Plaintiffs’ effort to make the work product underlying the Freeh Report

“relevant” so as to strip work product protection is misguided and untenable; it also is

s Indeed, the NCAA has never taken any position on whether the work product of
Freeh team members is discoverable.
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C. Release of the Freeh Report did not constitute waiver of work product

.
protection for the many other documen

Freeh Law Firm’s investigation.

Plaintiffs bear the burden of proving waiver. Bagwell I, 103 A.3d at 420. The only
evidence Plaintiffs have adduced to meet that burden is the fact that the Freeh Report was
released to the public. Plaintiffs contend that this release somehow effected a “subject matter
waiver” of the work product protection for a/l materials created by the Freeh Law Firm that

™ ___

port, standing

- | & IS

relate in any way to the subject matter of the Report. But the release if that
alone, cannot suffice to waive the attorney work product doctrine that protects all of the other
work product materials the Freeh team created during its representation of the University.
Instead, it was a selective and targeted waiver of only the protection that applied to the Freeh
Report itself; moreover, it is irrelevant as a matter of law that Penn State always anticipated
making that selective and targeted waiver with respect to the Report.

In sum, the Freeh investigation was far-ranging and explored many matters that never
found their way into the Free
the subjects investigated cannot possibly support waiver of work product regarding subject
matters that are not even addressed in the Report.

Nor does the limited public disclosure of the Report waive work product protection for
the work product related to matters that are discussed therein (such as drafts of the report,
interview notes, and internal discussions among the Freeh team regarding what to include in the
Report), any more than the filing of a complaint in the public domain gives the defendant access
to the plaintiff’s lawyers’ drafts of the complaint, research memoranda regarding the claims at

issue in the complaint, or notes of privileged and confidential interviews taken during their pre-

vould loudly protest if
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the NCAA (or Penn State, while it was a party to this action) were to demand production of all



drafts of Plaintiffs’ complaint or all documents containing Plaintiffs’ attorneys’ thought
processes or analysis of the complaint’s allegations, on a “waiver” theory. But that untenable
result is precisely the position Plaintiffs are advocating here with respect to the Freeh Law

Firm’s work product.

waiver of work product in both Bagwell I and Bagwell v. Pa. Office of Attorney General, 116
A.3d 145, 148 (Pa. Commw. 2015) (“Bagweli iI’). In Bagwelil II, the Commonweaith Court
concluded that the release to the public of a final report by attorneys conducting an investigation
does not result in a waiver of the work product privilege for the underlying documents that
contain the attorneys’ mental impressions:

Further, we agree with the [Office of Attorney General] that

Moulton’s report, which was released to the public, did not destroy

the protection afforded by the attorney-client privilege or the

attorney-work-product doctrine. Selective waiver is recognized by

our courts. [Bagwell I, 103 A.3d] at 419. Similar to the Freeh
report, the Moulton report and “[t]he circumstances here weigh in

Fovan af anlanticrn ~e Jiamaitad carnicrnn snatatmines thhn maseilasad
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of the records where they contain mental impressions.” Id. at 420.

Bagwell II, 116 A.3d at 148. Thus, any contention that there has been a waiver of work product
protection by the release of the Freeh Report has been twice rejected by the Commonwealth
Court.

No Pennsylvania appellate court has ever adopted subject matter waiver for attorney
work product. The two Bagwell decisions are the only Pennsylvania appellate decisions that

speak to the issue of subject matter waiver.'® Penn State and Pepper Hamilton respectfully

10 In support of their argument that subject matter waiver applies in Pennsylvania,

Plaintiffs previously have cited Nationwide Mut. Ins. Co. v. Fleming, 924 A.2d 1259 (Pa. Super.
2007), aff'd by equally divided court, 992 A.2d 65 (Pa. 2010), but nowhere in that decision did
the Superior Court actually adopt subject matter waiver. To the contrary, the Court noted in
passing that some courts have applied the doctrine of subject matter waiver in the context of the
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submit that there is no basis for this Court to apply a different rule of law with respect to waiver
of the protections of the work product doctrine.
Indeed, even courts in other jurisdictions that recognize subject matter waiver in the

context of documents protected by the attorney-client privilege have expressly rejected the

product doctrine, holding, instead that subject matter waiver should never apply to attorney
opinion work product.“ See In re Martin Marietta Corp., 856 F.2d 619 (4th Cir. 1988) (holding
subject matter waiver does not apply to opinion work product); In re Commercial Financial
Services, Inc., 247 B.R. 828, 850 (Bkrtcy. N.D. Okla. 2000) (“Generally, subject matter waiver
does not extend to materials protected by the opinion work product doctrine™) (citing cases),
Canel v. Lincoln Nat’l Bank, 179 F.R.D. 224, 226 (N.D. Ill. 1998) (holding that subject matter

waiver does not apply to “opinion” documents covered by the work-product doctrine).

nffnrnm)-r‘lmnt nmw!pop but the Superior Court ultimatelv concluded that the two documents on

(2222044 LEITT TRAL AT R PRAIUL VIR LBaRtAlAGIL

which the waiver claim was premised were not pr1v1leged. “Therefore, we must also conclude
that, since neither of these documents is privileged, neither can form the basis for subject matter
waiver of attorney-client privilege with respect to [a third document]. As asserted by
Nationwide, subject matter waiver of attorney-client privilege cannot be based on the disclosure
of non-privileged documents.” 924 A.2d at 1268. In other words, the Court in Nationwide
simply was not called upon to decide whether Pennsylvania has adopted subject matter waiver,
and the only Pennsylvania appellate decisions that have reached the issue — Bagwell I and II —
reject the doctrine.

1 “Opinion work product” in the federal court system is defined as “the mental

rannsrhiginang nr lagnl thanriaa Af an attarnay Aar Athar saneacantaticrn ~F o
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party ....” Fed. R. Civ. P. 26(b)(3)(B). In other words, “opinion work product” in the federal
system is equivalent to “work product” as defined in Pa. R. Civ. P. 4003.3 (“the mental
impressions of a party’s attorney or his or her conclusions, opinions, memoranda, notes or
summaries, legal research or legal theories™). Accordingly, federal cases considering waiver in
the context of “opinion work product” are instructive.
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The kind of one-sided disclosure of work product that might support subject matter
waiver — if that concept applied in Pennsylvania generally or in the context of work product
protection, which it does not — has not occurred here. As dismissed infra, in order to prove
waiver in the context of the attorney-client privilege, Plaintiffs must show that Penn state
released the Freeh Report in order “fo gain a tactical advantage.” Fleming, 992 A.2d at 68
(emphasis added). Moreover, that attempt to gain a tactical advantage must have occurred in the
context of litigation Plaintiffs made a passing attempt in the Superior Court to show that Penn
State allegedly has relied on the Freeh Report as a defense in this litigation, and that this
supposedly warrants a finding of subject matter waiver of documents protected by the attorney
work product doctrine. This argument, too, is untenable, and, indeed, it is completely false. The
only one of Plaintiffs’ claims in this litigation in which Penn State was named as a nominal
defendant (breach of contract) was dismissed on preliminary objections over a year ago."* In
short, Penn State has never mounted any defense in this litigation, let alone a defense that relied

on the Freeh Report.

12 See, e.g., In re von Bulow, 828 F.2d 94, 103 (2d Cir. 1987) (“Although it is true
that disclosure in the public arena may be ‘one-sided’ or ‘misleading,” so long as such
disclosures remain extra-judicial, there is no legal prejudice that warrants a broad court-imposed
subject matter waiver.”); Goss Int’l Americas, Inc. v. MAN Roland, Inc., No. 03-cv-513-SM,
2006 U.S. Dist. LEXIS 36245, *10 (D. N.H. June 2, 2006) (“‘where a party has not thrust a
partial disclosure into ongoing litigation, fairness concerns neither require nor permit massive
breaching of the attomey-client privilege’” (citation omitted; emphasis in original); Oxyn
Telecomm, Inc. v. Onse Telecom, No. 01 Civ. 1012 (JSM), 2003 U.S. Dist. LEXIS 2671, *18
(S.D.N.Y. Feb. 25, 2003) (“The extra judicial disclosures to which Oxyn points do not implicate
the Jegal prejudice which the fairness doctrine is intended to prevent.”) (emphasis in original).

b Former plaintiff Al Clemens voluntarily dismissed his breach of contract claim
against Penn State shortly thereafter.
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Plaintiffs also advanced to the Superior Court the notion that the public disclosure of the
Freeh Report was somehow a sword used by Penn State “to justify the egregious actions taken
against them.” Quite to the contrary, however, Penn State has not taken any actions against any
of the Plaintiffs based on the Freeh Report, as reflected by the complete absence of any claims

against Penn State in thi
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litigation are actions taken by, and statements made by, the NCAA. Plaintiffs simply have no
basis to argue that Penn State has used the attorney-client privilege to “justify” any action
allegedly taken by Penn State, because Penn State has not used the Freeh Report in this way, and
Plaintiffs’ Complaint is devoid of allegations to the contrary.

In short, this case is as far removed as possible from one in which a party seeks to
absolve itself from responsibility for a claim against it by selectively disclosing privileged
material in litigation. Even if Plaintiffs were legally correct that subject matter waiver can occur
when disclosures are made outside of litigation and, as discussed supra, that is not a correct
statement of Pennsylvania law), as a faciual matter, the release of the Freeh Report in no way
“shielded” Penn State and Penn State in no way used the release of the Freeh Report as a

“sword” against Coach Paterno in this litigation.

II. The Attorney-Client Privilege

A. The attorney-client privilege protects communications between an attorney
and his client.

21 Y. 1

In Pennsylvania, the attorney-client privilege is codified at section 5928 of the Judicial
Code, which provides:

In a civil matter counsel shall not be competent or permitted to testify to
confidential communications made to him by his client, nor shall the client be
compelled to disclose the same, unless in either case this privilege is waived upon
) RPN
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42 Pa. C.S. § 5928. The Supreme Court of Pennsylvania has confirmed that the attorney-client
privilege “operates in a two-way fashion to protect confidential client-to-attorney or attorney-to-
client communications made for the purpose of obtaining or providing professional legal
advice.” Gillardv. AIG Ins. Co., 15 A.3d 44, 59 (Pa. 2011). Furthermore, communications

ent nf an attarnev (FGIK)Y and the olient {Penn SQtate) alen are nratestad hy the
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attorney-client privilege where, as here, the agent is assisting the attorney in giving advice to the
client. Commonwealthv. Noll, 662 A.2d 1123, 1126 (Pa. Super. 1995).

The attorney-client privilege requires that: (1) the asserted holder of the privilege is or
sought to become a client; (2) the person to whom the communication was made is a member of
the bar of a court, or his subordinate; (3) the communication relates to a fact of which the
attorney was informed by his client, without the presence of strangers, for the purpose of
securing either an opinion of law, legal services or assistance in a legal matter, and not for the
purpose of committing a crime or tort; and (4) the client had claimed, and has not waived, the
privilege. Commonweaith v. Mrozek, 657 A.2d 997, 998 (Pa. Super. 1995). Ali of those
elements are satisfied here, and the trial court erred in concluding otherwise.

B. Penn State retained the Freeh Law Firm to perform legal services.

Respectfully, the Superior Court appears tacitly to have recognized that the Court’s
earlier conclusion that the attorney-client privilege does not apply because Penn State did not
engage the Freeh Law Firm to perform legal services cannot be squared with the express
language of the Engagement Letter, the parties’ own understandings of the nature of the Freeh

Law Firm’s work, and the work product the Freeh Law Firm generated."

14 If the Superior Court had agreed with this Court that the University did not retain
the Freeh Law Firm to provide iegal services, there would have been no need for the Superior
Court to remand the case for a granular document-by-document analysis of Pepper Hamilton’s
and Penn State’s privilege claims.
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As explained supra, the Engagement Letter between Penn State and the Freeh Law Firm
notes repeatedly that the Freeh Law Firm would be rendering legal services to Penn State. In
fact, the “Scope of Engagement” section of the Engagement Letter itself notes that “FSS has
been engaged to serve as independent, external legal counsel to the Task Force.” (emphasis
uuuvu[ MCC L
confidential, privileged communications between Penn State and the Freeh Law Firm — the very
communications for which Penn State is asserting the attorney-client privilege in this litigation.
Specifically, Section 6 of the Engagement Letter provides:

6. Confidentiality and Responding to Subpoenas and Other
Requests for Information. The work and advice which is provided
to the [Penn State] Task Force under this engagement by [the
Freeh Law Firm], and any third party working on behalf of [the

Freeh Law Firm] to perform services in connection with this
engagement, is subject to the confidentiality and privilege

privileges, unless appropriately waived by the parties or otherwise
determined by law. . ..

Lest there be any doubt that the Engagement Letter meant what it says, Omar McNeill,
Esq., the partner at the Freeh Law Firm who managed the Penn State engagement on a day-to-

day basis, confirmed that:

The work and advice provided under the engagement by [the Freeh
Law Firm] and any third party working on behalf of [the Freeh
Law Firm] to perform services in connection with the engagement
was, again pursuant to the engagement letter, to be “subject to the
confidentiality and privilege protection of the attorney-client . . .
privilege[ ], unless appropriately waived by the parties or
otherwise determined by law.”

Exhibit 2 (McNeill Dec.) § 6. Attorney McNeill also confirmed that Penn State and the Freeh
Law Firm “understood and expected that [the Freeh Law Firm’s] work would be subject to the
attorney-client privilege . . ., and [the Freeh Law Firm] conducted the investigation accordingly.”
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Id., 9 8. And, toward that end, he averred, it was “routine practice” for the Freeh Law Firm
investigators to “advise Penn State employee witnesses that information they provided in
interviews would be protected by an attorney-client privilege that belonged to the University . . .

D .

the reporting requirements of the Clery Act), as well as recommendations designed to help
ensure that the crimes that took place on Penn State’s campus would not happen again. See
generally Exhibit 3.

Against this backdrop — Penn State retained a law firm (the Freeh Law Firm) and lawyers
affiliated with, and retained by, that law firm (members of the Freeh Law Firm and lawyers
affiliated with Pepper Hamilton) to investigate allegations of criminal conduct and to make
recommendations designed to ensure better compliance with the law going forward — a
conclusion that the Freeh Law Firm was not retained to provide, and did not provide, “legal
services” to Penn State is untenable.'

Because Penn State did in fact retain the Freeh Law Firm to provide legal services, all
communications between Penn State and the Freeh Law Firm are protected by the attorney-client
privilege. Gillard, 15 A.3d at 59. And, because FGIS was acting as the Freeh Law Firm’s agent

in providing those legal services, all of Penn State’s communications with FGIS are protected as

well.'s Noll 662 A.2d at 1126.

5 Respectfully, this Court’s original opinion appears to have rested on the

T awr Rien tha e 7, N lagal
inaccurate assumption that it was FGIS, not the Freeh Law Firm, that was “providing legal

services to Penn State.” September 11 Op. p. 21. The Court had it backwards: “FSS is a law
firm and FGIS is a separate investigative and consulting group” that the Freeh Law Firm retained
“[flor the purpose of providing legal services to the Task Force . ...” Exhibit 1, § 5.

te Penn State is not taking the position that the vast majority of the 3.5 million

Source Documents the Freeh Law Firm gathered from Penn State and elsewhere in the course of
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C. The record is devoid of evidence that the Freeh team waived the attorney-

client ?rl‘v'llege by Shar“‘g p"i'v lleged documents with the NCAA or the Big

Ten Conference.

No waiver of the attorney-client privilege occurred. Although this Court originally
believed that Penn State may have waived the protection of the attorney-client privilege because,
according to Plaintiffs, “the Freeh [Law] Firm was communicating with third parties during the
investigation — specifically, The Big Ten Athletic Conference and the NCAA,” (Op. p. 21), the
record shows — without contradiction— that no such sharing of priviieged documents occurred.

To resolve allegations of waiver, courts must employ the two-part inquiry pronounced in
In re Investigating Grand Jury of Philadelphia County, No. 88-00-3503, 593 A.2d 402, 406-07
(Pa. 1991). Under this two-part test, a court must determine: (1) whether the attorney-client
privilege applies to the particular communication in question; and if so, (2) whether an exception
or waiver applies that overcomes the privilege. Id. Notably, the burden shifts during this two-

part inquiry. Nationwide Mut. Ins. Co. v. Fleming, 924 A.2d 1259, 1265-66 (Pa. Super. 2007).

burden shifted to Plaintiffs to establish that Penn State waived that privilege. Id. at 1266. Then,
if the Court determines that a particular disclosure effectuated a waiver, it then may turn to the
question of how far the waiver extends.

Here, the University satisfied its burden of establishing that the attorney-client privilege
applies to its communications with members of the Freeh team. Plaintiffs, however, have failed
to satisfy their burden of establishing that the privilege has been waived with respect to any

communication, much less that it has been waived on a global, “subject matter” basis.

its investigation are protected by the attorney-client privilege. To the contrary, as the parties
have advised the Court, Penn State long ago searched that database using search terms provided
by the Plaintiffs and produced the results of that search; nothing more remains to be done with
respect to the database of Source Documents.
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During the course of its work, the Freeh Law Firm took significant steps “to protect the
confidentiality and attorney-client . . . privileges of the engagement.” Exhibit 2 (McNeill Dec.)
19. Freeh Law Firm attorneys, staff, and third parties working on behalf of the Freeh Law Firm

were advised in writing of, and frequently briefed about, the importance of maintaining

confidential manner. Id, 9. Furthermore, when members of the Freeh Law Firm conversed
with members of Penn State’s Special Investigative Task Force, they did so in confidence.
d.g7.

And, perhaps most notably, the Freeh Law Firm did not share attorney-client privileged
communications or attorney work product with representatives of the NCAA or the Big Ten
Conference. Indeed, the record is devoid of evidence that any member of the Freeh team shared
even one otherwise privileged document or even one piece of privileged information with either

the NCAA or the Big Ten during the course of the investigation. To the contrary, the undisputed

Donald Remy (General Counsel of the NCAA) and Jonathan Barrett (outside counsel for the Big
Ten Conference), those calls did not waive the attorney-client privilege. Id., § 10 (“Those calls
did not . . . in any way either compromise the independence of the investigation or result in a
waiver of the attorney-client or work product privileges).”

Attorney Remy confirmed in his deposition (taken in the Corman case) — withoﬁt
qualification — that the Freeh Law Firm did not provide any documents whatsoever (source

documents, work product or otherwise) to the NCAA at any time:

1 atly 1

17 Accord Exhibit 3 (Freeh Report) (“[N]o advance copy [of the report] was
provided to the Board or to any other person outside of the Special Investigative Counsel’s team,
and the work product was not shared with anyone who was not part of the Special Investigative
Counsel’s team.”).
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Q: Was the idea of NCAA participation in witness interviews — shadowing, as

you bdll ll - ICijlCU

A: It did not happen.

Q: Did any of the elements that you have described as typical, in your internal
investigative process in which NCAA participates, get folded into the interaction
between Freeh Group and NCAA?

A: Status updates.

Q: We’ll talk about those. Sharing of documents?

A: We gave them educational information. They never shared any documents
with us, that I recall of.

Q: Did they ever give you the substance of any documents, even if they didn't
show you the documents themselves?

A: Not that I recall.

Q: Did they ever give you, to your recollection, summaries of interviews?

A: No. No.

Q: No interview notes?

A: No.

Q: How about during status updates? Any type of preliminary results?

A: No.
Exhibit 5 (Remy Tr. at 107:15 — 108:16) (emphases added).

As Attorney McNeill made abundantly clear in Ais deposition, aithough Penn State had
authorized the Freeh Law Firm to speak with representatives of the NCAA and the Big Ten,
Penn State did not authorize the Freeh Law Firm to undermine the privileges in any way in those

calls:

Q. Ultimately was there a decision about whether you could communicate
information to NCAA and Big Ten?

A. Yes.

Q. And what was the decision?
23



A. The decision was that at the direction of the task force and with permission of

t 14
the task force, could provide general updates to the NCAA, but we couldn’t go

into anything that, again, would in any way undermine the privilege. We
couldn’t share information with them that would in any way be deemed
attorney work product. And we agreed that we would have regular calls, and I
think that was the sum and substance.

Exhibit 6 (McNeill Tr. at 39:22 — 40:11) (emphasis added); see also id. at 148:13 — 148:22
(confirming that Penn State never authorized the Freeh Law Firm to waive the provisions of the
attorney-client privilege and that the Freeh Law Firm never waived the protections of the work
product doctrine).

Moreover, in order to establish a subject matter waiver, Plaintiffs were required to show,

but failed to show, not only that Penn State (or the Freeh Law Firm) voluntarily disclosed

gain a tactical advantage.” Fleming, 992 A.2d at 68 (emphasis added). Accord Murray v.
Gemplus Int’l S.4.,217 F.R.D. 362, 367 (E.D. Pa. 2003) (applying Pennsylvania law and finding
that “[w]here one party attempts to utilize the privilege as an offensive weapon, selectively
disclosing communications in order to help its case, that party should be deemed to have waived
the protection otherwise afforded it by the privilege it misused”) (emphasis added). Here, even if
one assumes, counter-factually, that the Freeh Law Firm did have substantive conversations with
representatives of the NCAA and the Big Ten and divulged privileged information or materials
to them, Plaintiffs have not shown that the Freeh Law Firm did so in order for Penn State to
achieve a tactical advantage in any litigation, inciuding this one.

In sum, because Plaintiffs have not established, and cannot establish, that any subject
matter waiver of the attorney-client privilege occurred, the applicability of the privilege, and the

determination of whether it was waived with respect to any particular document, must, of

necessity, be evaluated on a document-by-document basis. Plaintiffs have no evidence, however,
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that even a limited, document-specific waiver of an otherwise privileged communication

occurred.

III.  Application Of Work Product And Attorney-Client Privilege Principles To
Categories Of Freeh investigation Documents

As the above discussion establishes, work product protection extends to documents that
contain the mental impressions of the attorneys and investigators involved in the Freeh
investigation or that contain their conclusions, opinions, memoranda, notes or summaries, legal
research or legal theories. As also discussed above, Penn State and the Freeh Law Firm plainly
stood in an attorney-client relationship, such that communications between them are protected by
the attorney-client privilege. Moreover, the public release of the Freeh Report did not in any
way waive ¢i
Penn State and Pepper Hamilton maintain that this ends the analysis and requires the Court to
reject Plaintiffs’ attempt to strip documents of these protections. Nevertheless, cognizant of the
Superior Court’s order directing further consideration of the privilege claims, Penn State and
Pepper Hamilton address the privilege claims as they variously apply to the specific categories of
documents they have identified in Exhibit 4.

A. Drafts of the Freeh Report and related documents (Categories 2a and 2b)'®

More perhaps than any other aspect of an investigation such as that conducted by the

Freeh Law Firm, the process of drafting the ultimate report and the documents in which the

the attorneys and investigators. The sifting through the evidence, the back and forth as to what

subjects to include in the Report, the way to describe the evidence, the conclusions to be drawn

As set forth on Exhibit 4, Pepper Hamilton and Penn State are not asserting that
the final, public Freeh Report is protected by the attorney work product doctrine.
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and the way to express those conclusions all go to the heart of the attorney’s thought process and
are entitled to the highest level of protection from intrusion. Had the Freeh Report not been
made public, no one, not even Plaintiffs, could contend they were entitled to strip away that

protection. Thus, the only possible basis on which to permit access to drafts and related
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materials is that release of the Freeh Report constituted a waiver of documents relating to the
drafting of the Report. But that is precisely the contention rejected by the Commonwealth Court

in Bagwell I and Bagwell II, and countless other courts outside Pennsylvania.

B. Drafts of chapters or sections not included in the Freeh Report and related
documents (Categories 3a and 3b)

The files of the Freeh investigation contain documents that constitute or contain drafts of
ut ultimately were
not included, and related internal documents that discuss or comment on those drafts. These
documents, like drafts of sections that were ultimately used in the Report, are work product and,
absent a waiver, are protected from production to Plaintiffs. But even if the concept of “subject
matter waiver” of work product were applicable (as discussed supra, it is not), it would not

extend so far as to cover aspects of the Freeh investigation that never found their way into the

Freeh Report — which is the only evidence Plaintiffs present to meet their burden to prove

other subjects, chapters, and issues in some other way (and it is inconceivable that they could
make such a showing), they simply cannot meet their burden of establishing that any waiver has
occurred.

C. Drafts of the press release and remarks by Louis Freeh at the time the Freeh
Report was issued and related documents (Category 4)

On July 12

and Judge Louis Freeh met with members of the press. Penn State and Pepper Hamilton do not
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claim any privilege for the release itself or the remarks. However, for the same reason that drafts
of the Freeh Report are protected work product, notwithstanding the Report’s release to the
public, drafts of the press release and drafts of Judge Freeh’s remarks and related documents are

protected work product and that protection has not been waived.
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As part of the investigation, the Freeh team analyzed various legal issues relevant to the
subjects of the investigation, such as the requirements of the Clery Act and the legal obligations
to report child abuse. Rule 4003.3 expressly defines “legal research” and “legal theories” as
work product. Accordingly, legal memoranda and other documents that reflect the Freeh team’s
legal analysis are protected from disclosure to Plaintiffs. Any contention that the work product
protection for these materials has been waived would be untenable, even to the extent those legal
matters are discussed in the Freeh Report. Such an argument would be tantamount to the absurd

argument that one party can demand its opponent’s attorney’s internal legal analysis on the

One specific application of the protection for legal analysis occurs in the context of a
series of interim recommendations the Freeh team provided to Penn State’s Board of Trustees in
January 2012. Documents that discuss interim recommendations the Freeh team was considering
making to the University, or the legal analysis that informed those recommendations, remain

protected work product.
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E. Documents containing internal discussions regarding the plan for the Freeh
investisation or its nrooress (Catesorv 6312
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From the outset of the Freeh investigation, members of the team made notes and
communicated frequentiy about pianning for and executing the investigation, inciuding: whom
to interview and in what order; what topics to consider; the assignment of team members to
particular tasks; the relative importance of the information being assembled; how to treat
information from different sources that was inconsistent; and whether and when to conduct
follow up interviews. These types of documents, and many others that arose in an investigation
of this breadth, necessarily reveal the mental impressions and conclusions of the attorneys and
investigators on the Freeh team.

Tl\e sy “ir ftk x7vwl m-\d.
communications from disclosure, team members can be frank and probing and even feel free to
disagree with one another, with the result that the ultimate decisions made are well-informed,
thoroughly vetted, and in the client’s best interests. The members of the Freeh team properly
believed that the work product doctrine applied to their internal discussions about the planning
for and progress of the investigation, and they engaged in free and open communications in
which they brought to bear their perspectives on the issues as they developed — just as any legal
team working on a litigation matter or a transaction would do.

Plaintiffs contend that work product protection has been waived for every single
document in this category, from the retention of the Freeh Law Firm in November 2011 to the

issuance of the Freeh Report in July 2012, simply because the Freeh Report was made public. If

19 As set forth in Exhibit 4, Pepper Hamilton and Penn State are not asserting that

documents containing internal discussions among members of the Freeh team regarding logistics,
or scheduling, or other non-substantive internal communications are protected by the attorney
work product doctrine.

N
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Plaintiffs’ contention is accepted, it would turn the work product doctrine on its head, since, in
almost every type of matter in which attorneys are engaged, be it litigation, transactions or
investigations, some amount of ultimate work product — whether in a pleading, an agreement, or

a report — is disclosed to the court, to opponents, or to the public at large. It is not a stretch to say

been applied for decades, and, with it, the protection attorneys throughout the Commonwealth
believe that doctrine provides. Moreover, if work product protection is stripped, Pennsylvania
attorneys will, in the future, necessarily retreat from any communication that might reveal their
mental impressions, to the detriment of their clients and the justice system.

F. Notes of interviews cited in the Freeh Report and related documents
(Categories 7a, 7b, 8a and 8b)

As the Freeh Law Firm noted in its Report, it interviewed more than 430 individuals in
the course of its investigation. The lawyers’ notes of these interviews plainly are protected as
attorney work product.®® In fact, the Explanatory Note to Rule 4003.3 expressly notes that “a
lawyer’s notes and memoranda of an oral interview of a witness, who signs no written statement,
are protected” as attorney work product.?! Pa. R. Civ. P. 4003.3, Explanatory Comment — 1978.

As the U.S. Supreme Court noted in Upjohn Co. v. United States, 449 U.S. 383, 400 (1981),

reveal the attorney’s mental processes and have limited utility, especially where the witness is
available; see also In re Grand Jury Investigation, 599 F.2d 1224, 1231 (3d Cir. 1979); In re

Grand Jury Investigation, 412 F. Supp. 943, 949 (E.D. Pa. 1976) (an attorney’s memorandum of

20 As set forth on Exhibit 4, Pepper Hamilton and Penn State are not claiming
privilege with respect to lists of individuals who were interviewed in the course of the Freeh Law
Firm investigation.

21 The Freeh Law Firm’s interview notes are not signed by any witness.
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a telephone conversation is “so much a product of the lawyer’s thinking and so little probative of
the witness’s actual words that [it is] absolutely protected from disclosure™).

Another reason that interviews notes are protected was articulated in In re Linerboard

Antitrust Litigation, 237 F.R.D. 373 (E.D. Pa. 2006):

It is hard to conceive of a circumstance in which an attorney’s
mental impressions would be more “thoroughly intertwined” with
facts than in counsel's recollection of an internal investigation. In
addition, [counsel], during the course of the investigation, selected
witnesses to be interviewed and decided what questions to ask
them based on the FTC’s inquiry. Those selections constitute core

work product. See Coleman v. General Elec. Co., 1995 WL
’ZRRORO at *') (p N Dcn Tine Q 100<\ /“Fonfo which cniimecal

con31ders 51gn1ﬁcant, or any spec1ﬁc questlons about the
investigation . . . all fall under the category of questions about
mental impressions™).

Id. at 386. Thus, even the selection of individuals to be interviewed constitutes work product.??

Unquestionably, then, the notes of the interviews undertaken by the Freeh team, as well
as documents that report, comment on, discuss or evaluate those interviews, are work product.
Approximately only 132 of the more than 430 interview notes were cited in the Freeh Report
(without public identification of the names), and Plaintiffs may contend that such a use of those
interview notes results in a waiver. But the citations in the Report are to very specific sections of
the interview on a specific topic, whereas the interviews, and the memos thereof, cover a broad
range of topics, many of which are not even mentioned in the Freeh Report. At a minimum, this
unrelated material — which remains protected work product — must be redacted before any

production of the notes can take place.

2 As set forth supra, Penn State and Pepper Hamilton have agreed to disclose the
names of the interviewees, subject to the terms of the Protective Order in this action. That
disclosure is without prejudice to the privilege claims as they apply to the interview notes
themselves and related documents.
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Toward that end, Penn State has in its possession redacted versions of the interview
notes, which contain the name/title of the interviewee and the content referenced or quoted in the
Freeh Report. Because Penn State waived privilege with respect to the Freeh Report itself, aned

because those particular passages from those cited interview notes could reasonably be construed

privilege with respect to those redacted notes and produce them. This offer is contingent,
however, on Plaintiffs agreeing (or this Court making clear) that this voluntary, limited
production of these redacted interview notes does not waive the protections of the attorney work
product doctrine as to the remaining content of those interview notes or as to any other privileged
or protected materials. See generally Exhibit 4 17.

The Freeh team’s interviews of then-current Penn State employees, trustees, and emeritus
trustees also are independently protected from disclosure by the attorney-client privilege. The
University strongly urged those individuals to cooperate with the Freeh investigation. Any
information those individuals provided {o the Freeh team in their interviews falis squarely within
the ambit of the statutory privilege. The University is, however, prepared to waive (in a limited
form) the attorney-client privilege that attaches to the interview notes of University employees,

trustees, and emeritus trees that are cited in the Report, on the same terms described supra.

G. Notes of interviews not cited in Freeh Report and related documents
(Categories 9a, 9b, 102 and 10b)®

As discussed supra, the vast majority (nearly 70%) of the interview notes the Frech team
prepared were not quoted or cited in the Freeh Report. Accordingly, the public issuance of that

Report cannot possibly form the basis of a waiver argument with respect to those documents.

3 See n. 22, supra.
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Inasmuch as that is the only basis on which Plaintiffs claim waiver, they have not met their
burden, and these documents remain subject to work product protection.
And, as discussed supra, the attorney-client privilege provides an independent source of

protection for the notes of interviews of then-current Penn State employees, trustees, and

H. Communications between the Freeh team and Penn State trustees
(category 11a)

As explained supra, the University’s Board of Trustees established a Special

Investigative Task Force (“SITF”), which in turn, retained the Freeh Law Firm. The SITF was

chaired by University Trustees Kenneth Frazier and Ron Tomalis. From time to time, members
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Freeh Law Firm for the purpose of obtaining legal advice and in furtherance of the
engagement.”* Those communications go to the heart of the attorney-client privilege and are
protected from disclosure.

I. Communications between the Freeh team and other lawyers representing
Penn State (category 12a)

Not surprisingly in view of the panoply of legal issues raised by the criminal indictments
of Sandusky, Curley and Schultz, a number of other lawyers represented the University
throughout the period the Freeh team conducted its investigation. These included, but were not
limited to: Cynthia Baldwin, Esq. (the University’s General Counsel until January 2012); Frank
Guadagnino, Esq. (then a partner with Reed Smith LLP who was advising the University’s Board

of Trustees on Sandusky-related issues); Lanny Davis, Esq. (a Washington, D.C.-based lawyer

# As set forth on Exhibit 4 ({ 22), Penn State and Pepper Hamilton are not asserting
the attorney-client privilege for communications between the University and the Freeh Law Firm
that fall outside the scope of 42 Pa. C.S. § 5928.
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who was also retained to advise the Board of Trustees); Joseph F. O’Dea and James A. Keller,
Esq. (partners with Saul Ewing, who were representing the University in connection with actual
and threatened litigation by Sandusky victims and in connection with the DOE’s investigation),

and Michael Mustokoff, Esq. and Dan Walworth, Esq. (partners with Duane Morris, who were

Members of the Freeh team communicated and liaised with these lawyers from time to
time, and shared information with them as warranted, ali in furtherance of the University’s
interests. These lawyer-to-lawyer communications on behalf of a shared client, too, are at the
very core of communications protected by the attorney-client privilege.

J. Documents related to attorney-client privileged documents (Categories 11b
and 12b)

As discussed above, there are two sets of documents that are subject to the attorney-client
privilege — (1) communications between Freeh team members and members of Penn State’s
Board of Trustees, including members of the Task Force, and (2) communications between Freeh
team members and other attorneys representing Penn State in other matters. The Freeh
investigation files contain documents that relate to these privileged communications in a variety

of ways. For example, some contain analysis in preparation for client communications, some

1 ve occurred

comment on the communications after the

<
=
()

be taken as a result of the communications with the client or the client’s other lawyers. These
documents are protected by the work product doctrine and, since the attorney-client privilege has
not been waived with respect to the underlying communications, no waiver of work product has

occurred.
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K. Internal documents relating to communications with third parties (Category
0
.ld}

Neither Penn State or Pepper Hamilton has ever asserted that communications between
the Freeh Law Firm and third parties (including the NCAA and the Big Ten) are protected by
any privilege. To the contrary, Pepper Hamilton produced all such documents long ago.
However, the Freeh/Pepper Hamilton files contain internal documents between and among
members of the Freeh team that relate to those third-party communications. 7hose internal
documents are replete with mental impressions, analysis and conclusions of members of the
Freeh team regarding such matters as positions to be taken, issues to be considered and
information to be provided in dealing with third parties. Although the Freeh Law Firm’s
ultimate communications with third parties are not privileged, the preparation for and potential
responses to those communications — which were never provided to the third parties — are
unquestionably work product. As with the categories discussed above, such as Report drafts —
for which external disclosure does not waive work product protection for the internal analysis
relating to that disclosure — there is no basis to find waiver simply because the internal

communications relate to a third-party communication.

L. “Independently privileged” documents (category 14)

Lastly, the Freeh Law Firm’s files contain documents that are protected by the attorney-
client privilege for reasons independent of whether the Freeh Law Firm stood in an attorney-
client relationship with Penn State. As Penn State previousiy expiained to the Court, at the
outset of the Freeh investigation, the Freeh team obtained millions upon millions of Source
Documents, from hundreds of University custodians. Although those Source Documents are
housed in the 3.5 million-document database, copies of some of them also appear in the internal

Freeh Law Firm/Pepper Hamilton files that are the subject of this briefing. These documents
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include, infer alia, communications between University Trustees and attorneys for the University
(e.g., attorneys Davis and Guadagnino), communications between Trustees or other University
representatives and then-General Counsel Baldwin, and communications between University
representatives and that the law firm of McQuaide Blasko (which represented the University on a
wide range of matters over a long period of time). The Estate has never contended that these
documents lost their privileged status simply because they came into the possession of the Freeh
Law Firm in the course of its investigation. Accordingly, this Court should confirm that those
materials remain subject to the attorney-client privilege.
CONCLUSION

Penn State and Pepper Hamilton respectfully submit that their invocation of both the

attorney work product doctrine and the attorney-client privilege is in complete accord with

Pennsylvania law, and the Plaintiffs have failed to meet their burden of proving that any waiver

occurred. As per the agreed-upon protocol Penn State and Pepper Hamilton ask the Court to

make clear in its Order that its privilege ruling with respect to any given category applies to all

documents within that category.

Respectfully submitted,
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Steve A. Garban
Chairman, Board of Trustees

and

o1

Paula R. Ammerman

Director, Office of the Board of Trustees
The Pennsylvania State University

205 Old Main

University Park, PA 16802
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Dear Mr. Garban and Ms. Ammerman:

ne
sastk e We are pleased that the Board of Trustees of Ab State University
(“Tridxgees”, “you” or “your™), on behalf of the Special Cememittes hlished by the Trustees
(the “Speciat-Cimmmeritees™), has engaged us to represent the Spebidi-Gemshittes This is a new
engagement for Freeh Sporkin & Sullivan, LLP (“FSS”). According is to. set forth the
basic terms upon which FSS has been engaged to represent the | including

the anticipated scope of our services and billing policies and practices that will apply to the
engagement. Although our services are limited at this time to the specific matter described
hereimthcgcnq-altemsofthisletwtnillamlx‘; yoﬂmmaﬁersthatFSSmyhcreaﬁer
undertake to handle formemwormeSpodgﬁma.

SS Bas; been engaged to serve as independent, extemnal legal
counsel ip the Sposimoenmmisor *‘T‘Ei&eﬁm performa an independent, full and complete
investigation of the recently publicized allegations of sexual abuse at the facilities
and the alleged failure of The Pennsyivania State University (“PSU”) personnel to

veport such sexual abuse to appropriaie police and govemmentuutharig‘ea !' 12:@@&

of FSS’s investigation will be provided in a yitfen report to the Sp& ol

and other parties as so directed by the SpeciftiGofintées: The report will contain

FSS’s findings concerning: i) failures that occurred in the reporting process; ii) the

cause for those failures; iii) who had knowledge of the allegations of sexual abuse; and

iv) how those allegations were handled by the Trustees, PSU administrators, coaches
Mgg(stafi FSS’s report also will provide recommendations to the Spesrnt

and Trustees for actions to be taken to attempt to ensure that those and

similar failures do not occur again.

L%

3711 Kennett Pike, Suite 130 1185 Avenue of the Americas, 30™ Floor 2445 M Street, NW, Third Floor
Wiknington, DE 19807 New York, NY 10036 Washington, DC 20037
+1(302) 824- 1139 +1 (646) $57-6286 +1 {202) 390-5959
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CTask Ferge
It is understood by FSS, the Trustees ind the Specini-Comelitse. that FSS will act
under the sole direction of the Swebith=@diWhNee in performing tha services
hereunder. Tt also is understood by FSS, f.he Tmteos and the that

FSS’s mvesnganon will be completed in parallel to, but indeprendent of, any other
mvemgzmon that is conducted by any policy agencies, govemmental authorities or
agencies, or other organizations within or outside of (2.g., The Second Mile) PSU, and
will not interfere with any such other investigations,
ast Fe

It also is understood by FSS, the Trustees and the Rrdiae that during the
course of FSS8’s independent mvcsugatton pcrfonned hereunder, FSS will unmedmtcly
report any discoversd evidence of ¢ uluulmlty to the appi proprgie law eaforcement
authorities, and provide notice of such reporting to theﬂmﬁ» I FSS’s
investigation identifies any victims of sexual crimes or exploitation, FSS will

immediately report such information to m;‘menfommem authorities,
and provide notice of such reporting to the Spebil-dmantittes.

FSS also will communicate regarding its mdependem investigation performed
hereunder with media, police agencies, gowve it xmthontzes and agencies, and
any othet parties, as directed by the Speeigr-toaifii However, it also is
understood t mmmmmmmmmms
nor the &m will injerfere with FSS’s reporting of evidence of
criminality or identities of any victims of sexual crimes or exploitation discovered
throughout the course of FSS s mdepcndent investigation performed hercunder, as

discussed in the paragraph imimediaisly above,

The precise time frame in which FSS’s services will he e perty mod cannot prescatly be
determined. However, FSS, the Trustees and the Spéeid pitse-all recognize that
the investigation must be completed in a thorough manner, but also as expeditiously as

possible,

2. Rates. It is anticipated that Louis J. Frech will be the lead and billing attorney on this
engagement. Other FSS, and other non-FSS professionals, will be ass:gned from time
to time {0 assist in the representation. FSS will charge you for the services provided
under the terms of this engagement letter based on the hourly rates of the professxonals
working on this matter, plus reasonable expenses as described below in the
“Disbursements” section of this engagement letter. The hourly rates that will be

A TIOT ...
charged in connection with this matter are as follows: Mr. Freeh - $900.00 USD per

hour other FSS partners — $550.00 USD per hour; investigators and FSS non-partner
lawyers -- $300.00 USD per hour; and paraprofessional support staff — $150.00 USD
per hour. We reassess our hourly rates from time to time and adjustments are made
when we believe such adjustments are appropriate. These adjustments may be
reflected in the billing rates utilized to determine our charges to you during the course
of our engagement. FSS bills in quarter of an hour increments.

371! Kennetr Pike, Suite 136 1185 Avenue of the Amezicas. 30" Floor 2445 M Struet, NW, Third Floor
Wilmington, DE 9807 New York, NY 10036 Washington, DC 20037
+1(392) 824- 1139 +1 (546) 557-6286 ~1 202) 390-505¢
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3. Disbursements. In addition to fees Jor oup services, we also ehargs separstely for
certain costs incurred on the Q.W" » e’s behalf, such g§ tiavel rplated
expenses. Our invoices also will include costs incurred on the Spedis-Cebuiiice’s
behalf for services and materials provided by third-perty vendors, including but not
limited to courier and messenger service, airfreight service, outside copy service,
shipping and express mail, filing fees, deposition transcripts, and court reporters.
Under certain circumstances, for certain large disburseinents, we may either bill you
directly or ask you to advance funds outside our normal billing cycle. In addition to
the third-party disbursements noted above, other charges that will be reflected on our

invoices include the following:

International calling costs will be charged at the standard provider rates.
Computerized research costs will be charged at the standard provider rates.
Office supply costs are not passed on to a client unless a purchase is
specifically required for a particular engagement.
We make every effort to include disbursements in the invoice covering the month in
which they are incurred. However, there may be occasions when disbursements may
not be posted in the billing system until the following month. If the required payment
of our jnvoices is based on the completion of a specific assignment, pursuant to any
alternative timing arrangements that have been esublished and are described in the
“Rates” section of this engagement letter, an estimate of unpasted disbursements in
addition to an estimate of unposted charges for services will be included in our invoice

payabie ai compietion.

4. Payment Terms. Generally, our invoices are prepared and forwarded to our clients
monthly covering fees and costs incurred for the prior month. Any alternative timing
arrancements for invoicing that have been established are described in the “Rates”

WL RupveTeie TS RSYRAEARS

section of this engagement letter.

Unless stated differently in the “Rates” section of this engagement letter, our invoices
for service are due and payable within thirty (30) days of receipt.  Clients whose
invoices are not paid within this period may have a late charge assessed on their
unpaid balance at the rate of 1% per month. The intent of the late charge is to assess
on an equitable basis additional costs incurred by FSS in carrying past-due balances,

mriiirec navment ot tha anneluciaon of thie enocacsment of aill a_ccnled and unnaid
crucd ang unpaid

FSS requires payment al tn¢ condiusion oI Wt cngagment or al:
fees and disbursements to the extent invoiced, plus such additional amounts of fees
and disbursements as shall constitute our reasonsble cstimate of fees and
disbursements incurred or to bc incurred by us through the conclusion of this
engagement (though such estimate shall not thereafter prechide a final settling of

accounts between us when final detailed billing information is available).

3711 Kennett Pike, Svite 130 1155 Avenae of the Americas. 30% Floor 2445 M Stecet, NW, Third Fleor
Wilmington, DE 19807 New York, NY 11036 Waskingion, DC 20037
14 (302) 824~ 7139 +1 (5406) $57-6286 <1 (202) 20-8939
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a
During this engagement, the Trustees and the Mmay request from us
Spaviak

ap esthuate of fees and/or costs that we anticipate incurring on the
s behalf, While we may provide an estimate for your or the $poeind

o's general planning purposes, our estimate is only a preliminary
approximation based on facts that are currently available and the cnrrently anticipated
level of work required to completo the engagement. In no event is an estimate to be

sunsirud as a commitment of FSS to reader services at a milnimum of maximum cost.

Unless otherwise agreed, our invoice will be presented in our standard format. If this
format is not sufficient for your needs, we will work with you to find one that is. FSS
will review individually any requests to use a third party vendor for elactronic billing,
Depending on the vendor requested, we might provide alternative recommendations in
order to insure that electronic billing through a third party is both practical and
efficient. All charges related to using a third party vendor for this purpose, including
initial start-up costs and maintenance fees, will be payable by the Trustees directly.

Where required, your billing staterneat may include applicable international taxes such
as VAT, GST, and consumption tax, ete.

Upon request, we will forward our billing statements to & thjrd ) designaied by
you who is assummg peyment respons:bdxty for your or Mm s legal
expenses, e.g., an insurance carrier who holds your liability coverage. In the event
that timely payment is not received from the third party, we will look to the Trustees

for payment of our legal fees and costs and you agree that you are regponsible for
prompt payment in that event.

All payments should be sent directly to: 3711 Kennett Pike, Suit 130, Wilmington,
Delaware 15807, If you choose to pay by wire transfer, wire transfer instructions are

as follows:
Account Holder: Freeh S & Sullivan, LLP
Bank: Bank of America
Account No.: 383006519445
ABA/Routing No.: 026009593
(For Domestic Payments)
SWIFT Code: BOFAUS3N

(For International Payments)

The billing attorney assigned to this matter will review your billing statement before it
is sent to you and make any adjustments he or she views as appropriate. If you have

371 Kennott Pike, Suite 130 1185 Avenue of the Americss, 30% Floor 2445 M Streect, NW, Thiré Floor
Wilmington, DE 9807 New York, NY 10036 Washington, 12C 20017
+1 (302) 824- 7139 +1 (646} 557-5288 +) {202} 390-595%
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any questions concerning any invoice item, please do not hesitate to contact the billing
attornay,

ies  We may determine that it is necessary to involve third

R ion of Third P
partics to assist us in performing services WMS engagement, If that
determination is made, we will notify the Sjpestei mése. promptly to discuss the
proposed third parties, the expected soope of the services to be provided by the third
parties and the related fees 8 .‘-%_\.. sxpeoted to be charged by those third parties.
#SS will consult with the Spectefoéuimitios about any changes to the third parties’
scope of services or related fees and costs that may occur throughout the course of this

engagement.

50

For the purpose of providing legal services to the $r sis-Gompties, FSS will retain
Freeh Group Intemational Solutions, LLC (“FGIS™) to assist in this engagement. It
should be noted that Louis J. Freeh is a pariner and member in FS8 and FGIS,

respectively, and has a controlling interest in both. FS8 is a law firm and FGIS is a
separate investigative and consulting group.

As described in the “Disbursements” section of hig ement letter, our invoices
* A é%-‘; bl fon amminas and

will include fees and costs incurred on the-Speamrcommanes s bchall for services anc
materials provided by third partics, unless stated otherwise in the “Rates” section of

this engagement letter, or in a separate writing signed by FSS and the Trustees.

5. Copfidentialiiy and Respouding. te Suhnecnes and Other Reguests for nformation.
The work and advice which is provided to the Speo o dotinitee under this
enagagment by FSS, and any third party working on behalf of FSS to perform services
in connection with this engagement, is subject to the confidentiality and privilege
protection of the sttorney-client and attorney work product privileges, unless
appropriately waived by the parties or otherwise determined by law. In the event that
FSS, or any third party working on behalf of FSS to perform services in connection
with this engagement, is required to respond to a subponea or other formal request
from a third or a governmental agency for o \ or other informati
m 8 PR 3.'- Q_%A av tn tactifu ?\3

relating to services we have performed for (e SswirSsprmemrnae; OT 10 WSHLY U7
deposition or atherwise concggning suel seryices, to the extent permitted by law, we

will provide youand the aotice of such a request and give you and
the mﬁﬁn oot 3Li6es a reasonsble opportunity to ohjéct lo such disclosure ot
testimony. It is understood that you will reimburse us for our time and expense

incurred in responding to any such demand, including, but not limited to, time and

expense incurred in search and photocopying casts, reviewing documents, appearing
at depositions or hearings, and otherwise litigating issues raised by the request.

al : Jignt, FSS will provide the above-
described legal service Beosal Cminisde’s benefit, for which the Trustees
o b billed in he manner set forth above, We will keep the Spbil-dotiifives

371! Kenoett Pike, Suite 130 1185 Avenue of the Americas, 30® Floor 2445 M Strect, NW, Thirg Floor
Wilmington, DE 19807 New York, NY 10036 Washirgton, DC 20037
+§ {202} 390-595%
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apprised of ments as necessary to perform our services and will consult with

the as necessary to ensure the timely, effective and efficient

completion of our work. Howcver, although we will make every reasonable effort to

do so, we camot we will be able to provide specific results and the

Trustess ani:the Spedkatt acknowlege that FSS does not promise any result.
’f b Porse

We undersiand that the W wiii provide us with such factual
information and documents as we require to perfonn the services, will make any
business or technical decisions and determinations as are appropriate to facilitate the
completion of our services, and will remit payment of our invoices when due, pursuant

to the terms of this engagement letter,

Morcover in connection with any investigation, civil or criminal action, administrative
procesding or any other action arising out of this matter, the Trustees have agreed to
indemnify FSS, it’s partners, employees, agents and third-party vendors who have
provided or are providing services in connection with this engagement, for all costs,
expenses, attorney’s fees (to be paid as accured and bilied) and judgements, including
any amounts paid in settlement of any claims. This obligation shall survive the
termination of this engagement.

Tav b Ferce
8. Waijver of Future Conflicts, Our agreement to represent the is
conditioned upon our mutual understanding that FS$ is frec to represent any clients
(including your adversaries) and to take positions adverse to either you or an affiliate
in any matters (uﬁ;-ﬂmr anmlvu‘_g tl\n asvme evhetantive areas of law for which you
have retamed us on behalf of the or some other um'elawd areas,
and whether involving business transactions, coumeling, litigation or otherwise),
which do not involve the same factual gnd o issues as matters for which you have
retained us on behalf of the Soeph -’““" % or may hereafter retain us. In this

conpection, you and msmsmm be aware that we provide services
on a wide variety of legal subjects, to a number of clients, some of whom are or may

in the future operate in the same areas of business in which you are operating or may
operate. Subjcct to our cthical end. W olzldgauons we reserve the right to

withdraw from representing the Speciicommanee siould we determine that a
conflict of interest has developed for us.

9.. Engagemé imi i ed_Clien ‘I‘!mmlla]soconfwm
otherwxse dm'ee in wrmnm our cnqaaement 18 solely related to the-Saeeint 'w,_:_,_,___
established by The Pennsylvama State University Board of Trustees and the specific
matier described above, By entering into this engagement, we do not represent any
individuals or entitics not named as clients herein, nor do we represent any owner,
officer, director, founder, manager, general or litnited partner, employee, member,
shareholder or other constituent of any entity named as a client in this letter, in their
individual capacities or with respect to their individual affairs.

3711 Kemnett Pike, Suite 130 {183 Avonue of the Americas, 30% Fisor 2445 M Street, NW, Third Floor
Wiimingon, DIE 19807 New York, NY {0036 Weshington, DC 20037
+1 (302) 824- 7139 +{ (646) 557-6286 t} (202} 390-5959
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i Our engagement may be termimated at any time by FSS ot the: Bpesial
Chpon writted notice and, with respect to F88, subject o our ethical and
ssional obligations. In addition to other reasons, the Trustées and the Spesink=
Gkt agree that FSS may terminate its legal sevices and withdraw from this
engagement in the event our invoices are not paid in & timely manner, pursuant to the

terms of this engagment letter. Upon teﬂan expenses due and ;

owing shali be paid promply. Yout and the Spheiiilduiialliae’s acceptance of this
engagement letter constitutes your and the o *s understanding of, and

consent to, the particular terms, conditions, and disclosure herein.

Client Files, In the course of our representation of the&hé% we will

maintain a file containing, for example, correspondence, pleadings, agreements,
deposition transcripts, exhibits, al eviderive, expert reports, and other items
reasonably nceessary for the ¢ : 00’8 representation (“Client File”). We
may also place in such file doc ts containing our attornsy work product, mental
impressions of %0 of documents, and infernal accoymiting records (“Work
Preduct™, The 4Rae is entitled upan witten requdst to take possession
of it Cli le, subject to our right to make _gopics of agy files delivered to the
> . The Trustees and the SpedNr CommMERAs. agree that the Work
Product is and shall remain our property. Under our document retention policy, we
normally destroy files ten years after a matter is closed, unless other arrangements are

made with the client.
PSS, of course, is defighted to be ssked to provide logal sgrviges jo_the Speeiat-
£ and we are looking forward to working, with the Speelet-Geritiida on this
engagement. While ordinarily we might prefer to choose a less formal method of confirming
the terms of our cngagement than a wrilten statement such as this, it has been our experience
that a letter such as this is useful both to FSS and to the client. Moreover, in certain instances,

-
-
-

FSS is required by law to memorighze Jues matters in writing. In any event, we would
~ ' : FiniGsSaereviow this letter and, if it comports with

your and the Spe " lec’s understanding of our respective responsibilities, so indicate
by returning a signed copy to me at your ﬁm { :Acnpvcnienoe 20 m
commencement of work on behalf of the Speciartemmaitos If you or the-Supalet- ,
hiave any questions concerning this engagement fetter, or should the m ever
wish to discuss any matter relating to our legal representation, please do not hesitate to call
me directly, or to speak to one of our other attorneys who is familiar with the engagement.

411 Keonnett Pike, Suite 130 1185 Avenue of the Americas, 30* Fioor 2445 M Street, XW, Third Floor
New York, NY 10036 Washingtor,, DC 20037

Wilmington, DF 19897

+1 (302) 824- 7139 +1 {646) S57-6286 +1 (202) 390-3559
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Teb we look forward to serving the d thank the Specta~
the Trusteea for looking to PSS 1o assist the &) in this matter.

Sincerely, %

/WyVV/

Louis J. Frech*
Senior Managing Partner
Freeh Sporkin & Sullivan, LLP

APPROVED AND AGREED 10 ON BEHALF OF
The Board of Trustees of The Pennsylvania Stato University:

Brﬁ e
), ; authorized aignatory of The Board of Trustees of The Pennsylvania State University

Steve A. Garban

Title: Chair, Board of Trustees
e rennsylvania state University

Date: 12/2/11. _
Laves }"J abvew Task Force
APPROVED AND AGREED TO ON BEHALF OF

The Special established by
The Baaxd of T ees of The Pennsyivania State University:

20N e Va Asweve—— U0

Printed Name:, k, C. 6;( #r

Title: Chair, Special Investigations Task Force

Date: /3/3/”

* Licensed o praciice iaw in New York, New Jorsey as and Was!

3711 Kenmewt Pike, Sulic 150 1185 Aveae of e Amcrivas, 30% Floot
Wilmington, DE 19807 New York, NY 10036

+10302) 824- 1139 +1 (646) $57-6286

CONFIDENTIAL SUBJECT TO PROTECTIVE ORDER
PRIVILEGED

The Roard of Truetese nf The Ppnnwlv_a__n Up_; ermtv

PEPPER_0038635_001
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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

The ESTATE of JOSEPH PATERNO, etal.,

Plaintiffs. Docket No. 2013-2082

vs. Type of Case: Commercial

NATIONAL COLLEGIATE ATHLETIC
ASSOCIATION (“NCAA™), et al.

PR E A Al

Defendants.

DECLARATION OF OMAR Y. MCNEILL,

i. Omar Y. McNeill, do hereby declare and say as follows based on personal
knowledge:

1. am an adult citizen of Delaware and have been admiited to practice law in
Delaware since 1992, 1 am currently on inactive status because | am not engaged in the practice
of law at this time.

2. From 2009 to 2012, | was an attomey with Freeh Sporkin & Sullivan. LLP
("FSS™), 2 partnership cngaged in the practice of lmw. ultimately holding the title of Partner and
General Counsel. In fate 2011, | began work on an investigation at The Pennsylvania State
University and served for the next eight months as the kead project manager of this engagement.
{ was a practicing atiorney during the entire course of the investigation.

3 On or abaut December 2, 2011, (e Board of Trustees (the “Board™} of The
Pennsylvania State University (“Penn State™ or the “University™), on behaif of a Special

Investigations Task Force (the ~“Task Force™) created by the Board. engaged FSS as counsel to

perform an independent investigation. as set forth in an engagement letter.
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the investigation in a written report to the Task Force and to other parties as the Task Force may

Alanit Diimersant to tha
(4] T Ll -

irect s also engaged to “provide recommendations to
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the Task Force and Trustees for actions to be taken to aliempt to ensure that those and similar
failures do not occur agdin.”™

5. FSS's engagement was conducted in anticipation of titigation. Indeed, as the
investigation took place, litigation and criminal investigations were already pending and more
litigation was anticipated.

6. The work and advice provided under the engagement by FSS and any third
party working on hehal{ of S8 10 perform services in connection with the engagement was,
again pursuant to the engagement letier. to be “subject to the confidentiality and privilege
protection of the attorney-client and attomey work product privileges. unless appropriately
waived by the parties or otherwise determined by law.” If FSS were required to respond to a
subpoena or other formal request from a third party or governmental agency for FSS records or
other information relating to the services performed for the University, or to testify by deposition
or otherwise concerning such services, FSS was to provide ihe University with notice of ihe
request to provide a reasonable opportunity to object to such disclosure or testimony.

7. FSS attorneys and stalf communicated with members of th

{

Investigative Task Force from time to time in confidence.

8. The Board and ¥FS$ understood and cxpecied that FSS’s work would be
subject to the attorney-client privilcge and the work product doctrine. and FSS conducted the
investigation accordingly. It was routine practice, for instance, for the investigators 1o advise

Penn State employee witnesses that information they provided in interviews would be protected

s

RR.584



by an attorney-client privilege that belonged to the University, and for the investigators to advise
witnesses that the interviews were confidential. The notes taken by FSS attomeys, stail, and
third parties working on behaif of ¥SS incorporate

9. FSS took other steps o protect the confidentiality and atlorey-client and
attorney work product nrivileges of the engagement as well. FSS attorneys. staff. and third
parties working on behalf of FSS were advised in writing of confidentiality expectations for the
engagement. The attorneys and stafl worked within a sccured facility with access controtled by
electronic locks. Physical evidence was stored in a locked room within the secured facility. The
attorneys and staff frequently were bricfed on the importance of maintaining confidentiality on
the engagemeént.

10. During the course of the investigation. | participated in telephone conference
calls on multiple occasions with Donald Remy. General Counsel of the National Collegiate
Athletic Association (“NCAA") at the time, and Jonathan Barrett, outside counsel for the Big
Ten Conference (“Big Ten™). | pasticipated in these calls at the direction of the Task Force to
caoperate with the NCAA and the Big Ten. Those calls did not. however, in any way either
compromise the independence of the investigation or result in a waiver of the attorney-client or
work product privileges. Although initially scheduled to take place on a weckly basis during the
course of ihe investigation. the conference calis were frequently canceled.

11. During the conference calls with Messrs, Remy and Barren, which lasted on

.
nverage annroximately fifteen m
average approximately fifteeco m

wdes, | informed them in general terms about the progress of
x a ms ahout the progress of

the investigation. 1 did not provide them with detailed information nor did 1 reveal our work

product to them. In particular, to the best ol my recollection. 1 did not provide the names of

specific individuals that we interviewed or that we were scheduled to interview. Instead. |
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informed Messrs. Remy and Barrett o
interviewing, but I did not reveal individual names and 1 did not disclose the substance of sny of
the interviews we conducled,

12. My only recollection of the discussion of interviews of specific named
individuals is that Mr, Remy or Mr. Bartictt inquired whether we intended to interview Graham
Spanier, Tim Curley or Gary Schuitz and 1 told them that we were attemipting 1o interview each
of these individuals.

13. | hereby state that the facts above set forth are true and correct ta the best of
my knowledge, information and belief and that | expect to be able to prove the same at a hearing
held in this matter. 1 understand that the statements herein are made subject 10 the penalties of

18 Pa.C.S. § 4904 relating to unsworn falsification 1o authorities.

Date: December __]_f_ L2014

(7T

OMAR Y. McNELLL

g
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Report of the Special Investigative Counsel
Regarding the Actions of The
Pennsylvania State University Related to
the Child Sexual Abuse Committed by

Gerald A. Sandusky

Freeh Sporkin & Sullivan, LLP
July 12, 2012
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maintained in a secure and confidential manner. This report sets forth the essential
findings of the investigation, pursuant to the appropriate waiver of the attorney-client
privilege by the Board.

Citations in this report have been redacted to protect the identity of people who
spoke with the Special Investigative Council. Citations also include references to the
internal database maintained by the Special Investigative Council to collect and analyze
documents and emails. The references include citation to a unique identifying number
assigned to each individual piece of information and are located in the endnotes and

footnotes of this report.
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REPORTING REQUIREMENTS

The Clery Act requires the University to collect crime statistics relating to designated
crimes, including sexual offenses, occurring on University property, make timely
warnings of certain crimes that pose an ongoing threat to the community, and prepare an
annual safety report and distribute it to the campus community. The Clery Act requires
“Campus Security Authorities,” including coaches and athletic directors, to report crimes
to police. From approximately 1991 until 2007, University officials delegated Clery Act
compliance to the University Police Department’s Crime Prevention Officer (“CPO").
The delegated CPO was not provided any formal training before taking over the position
nor does he recall receiving any Ciery Act training untii 2007.

In 2007, the Director of the University Police Department transferred the Clery Act
compliance responsibility from the CPO to a departmental sergeant and instituted some
Clery Act training programs. The sergeant could only devote minimal time to these
duties. Despite the efforts of the University Police Department, awareness and interest in
Clery Act compliance throughout the University remained significantly lacking.

As of November 2011, the University’s Clery Act policy was still in draft form and had
not been implemented. Many employees interviewed were unaware that they were
required to report incidents and had been provided with little, if any, training. Although
University administrators identified compliance with laws and regulations as one of the
top 10 risks to the University in 2009, Clery Act compliance had never been audited by
the University's internal auditors or received attention from any other University
department, including the Office of General Counsel.

The University Police Department ir instituted an electronic report format in 2007 for easier
reporting, but it received only one completed form between 2007 and 2011.

Paterno, Curley and McQueary were obligated to report the 2001 Sandusky incident to
the University Police Department for inclusion in Clery Act statistics and for determining
whether a timely warning should be issued to the University community. No record
exists of such a report. While Schultz and Spanier were arguably not Campus Security
Authorities under the Clery Act, given the leadership positions they held within the
University, they should have ensured that the University was compliant with the Clery
Act with regard to this incident.
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Spanier advised the Spedial Investigative Counsel that although the University was “big”
on compliance, he was not aware that the Clery Act policy had not been implemented;
that anyone had ever advised him that the University was not in compliance with the
Clery Act; or whether there had ever been an intemal or external audit of the

University’s Clery Act compliance.
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The Jeanne Clery Disclosure of Campus Security Policy and Campus Crime
Statistics Act, 20 US.C. § 1092(f) (“Clery Act”), is a federal law applicable to any
institution (“Institution”) of higher learning that participates in federal student financial
aid programs. The Pennsylvania State University (“Penn State” or “University”)

anabmes Son PO PR Al maen £on o ot Ammasales varitla dlan vantsinamesnte Af

parucxpates in such programs d.uu, tnererore, must COmMpy witx uie requ irements ¢f the

Clery Act. The Clery Act is enforced by the United States Department of Education
(“Department of Education”), which has the authority to issue fines for violations of the
Clery Act or, in extreme cases, to end federal funding to the Institution.

The purpose of the Clery Act is to provide an Institution’s students, parents and
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employees with information about Gampus sSai€ly 50 that mempers of the Laixipu
community can make informed decisions to protect themselves from crime. Among
other things, the Clery Act requires Institutions to: (1) collect crime statistics relating to
designated crimes (“Clery Crimes”) occurring on designated locations associated with
the Institution; (2) make timely warnings of certain Clery Crimes that pose an ongoing
threat to the community; and, (3) prepare and distribute to the campus community an
annual safety report that contains the crime statistics described above, as well as other

information about the Institution’s safety policies and procedures.> Institutions are
required to collect crime data from all “Campus Security Authorities.”?P

waa TS 00 QAR AT il ARAA22

A. Campus Security Authorities (“CSAs")

2 v a

The Uepartment of Education establishes the regulations for implementing the
Clery Act and broadly defines the term “Campus Security Authority” to include the
following entities or individuals:
1. A campus police department or a campus security department of an
Institution.

2. Any individual or individuals who have responsibility for campus
security but who do not constitute a campus police department or a

20 U.S.C. § 1092(f)(1), (3), (5). The Clery Act was originally passed in 1990, and Congress amended the
law several times over the years.

#20 U.S.C. § 1092(£)(1)(F); 34 C.F.R. § 668.46(a).
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for monitoring entrance into Institutional property.

campus security department . . . such as an individual who is responsible

3. Any individual or organization specified in an institution’s statement of
campus security policy as an individual or organization to which students
and employees should report criminal offenses.

4. An official of an institution who has significant responsibility for student and
campus activities including, but not limited to, student housing, student
discipline, and campus judicial proceedings. [emphasis added]«

The Department of Education has defined the last group of CSAs to include,
among others, the following individuals:

¢ A dean of students who oversees student housing, a student center or student
extracurricular activities.

e A director of athletics, a team coach or a faculty advisor to a student group.
[emphasis added]

e A student resident advisor or assistant or a student who monitors access to
dormitories.

e A coordinator of [fraternity and sorority affairs].

¢ A physidian in a campus health center, a counselor in a campus counseling
center or a victim advocate or sexual assault response team in a campus rape
crisis center if they are identified by {an Institution] as someone to whom
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student and campus activities. . . .”
f
B. Collecting Crime Statistics

The Clery Act requires Institutions to collect information about all Clery
Crimes,* which include forcible and non-forcible sex offenses,® so that the information

%134 CF.R. § 668.46(a).

»While the above citation is from 2011, the Department of Education has had similar guidance in place
setting forth its interpretation of the definition of Campus Security Authorities since at least 1999. United
States Department of Education, Handbook for Campus Safety and Security Reporting (hereinafter U.S.
Dept. of Education Clery Handbook) (Washington D.C., February 2011), 75. See 64 F.R. 59060, 59063
{November 1, 1999).

20 U.S.C. § 1092(£)(1)(F)().
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o the public on an annual basis and determinin
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whether to issue tunely warnings to the campus community. Institutions are required
to report Clery Crimes that are “reported to campus security authorities or local police
agencies” on an annual basis.® Institutions are required to include any Ciery Crime in
their collected statistics, even if there is no criminal charge filed or arrest made. The
Institution must collect and report the crime if the information is reported to a CSA who
believes that the allegation was made to him or her “in good faith.”*
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C. Issuance of Timely Warnings

The Clery Act requires an institution to issue “timely warnings” of Clery Crimes
if the crime is reported to a CSA and is “considered by the Institution to represent a
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determines that the reported crime poses an ongoing threat to students and employees,
the Institution must utilize appropriate procedures to notify students and employees of
the threat “in a manner that is timely and will aid in the prevention of similar crimes.”*

D. Preparation of an Annual Safety Report

The Clery Act requires Institutions to prepare and distribute an annual safety
report (“ASR”) to the campus community, which includes, among other things, the
annual Clery Act crime statistics described above. The Clery Act and accompanying

regulations set forth in detail what the ASR must include, including where and how
crimes should be reported, crime prevennon policies, alcohol and drug information,

P P e am e T oy | ro.myabsmen 19 Eneren A VY

ana emergency feSIJ nse and evacuation information.yy

*Clery Crimes include: murder, manslaughtér, forcible and non-forcible sex offenses, robbery,
aggravated assault, motor vehicle theft, arson, and certain drug and alcohol violations. 20 US.C. §
1092(£(1)(F)(i)-

w20 U.S.C. § 1092(£)(1)(F)(i)-

w“If a campus security authority receives the crime information and believes it was provided in good
faith he or che should docuiment it ac a crime report, In agnd faith’ meanc there is a reasonable hacic for
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believing that the information is not simply rumor or hearsay. That is, there is little or no reason to doubt
the validity of the intormation.“ U.S. Dept. of Education, Clery Handbook, 73.
=34 CF.R. § 668.46(¢); see 20 U.S.C. § 1092(£)(3).
=34 C.F.R. § 668.46(e).
20 U.S.C. § 1092(f).
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The Clery Act was passed in 1990 and became effective in 1991. From

1 until 2007, University officials delegated Clery Act compliance to
the Umversity Police Department’s Crime Prevention Officer (“CPO").#0 The CPO was
not provided any formal training before taking over the position nor does he recall
receiving any Clery Act training until 2007.% The CPO was supervised by others in the
University Police Department, including, ultimately, then Chief Thomas Harmon. 632
Before 2007, the CPO was unaware that the Clery Act included the concept of CSAs or
that the University had an obligation to collect crime data from student organizations,
coaches, and others who have regular contact with students. To the CPO’s knowledge,
his supervisors were also unaware of these requirements.® In fact, according to the
CPO, he told one of his supervisors in 2007 that there was a need for additional
personnel to assist with the Clery Act and “we could get hurt really bad here.”®* The

bn sntnna “ure m“l!\] don’t have the mOﬂPV 7635
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In 2007, the Director of the University Police Department, Stephen Shelow,
transferred the Clery Act compliance responsibility from the CPO to a departmental

sergeant, because he believed that compliance with the Clery Act had not been handled
well in the past.* However, the sergeant in the University Police Department was only
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to devote minimal time to Clery Act responsibilities.

Shelow also directed a number of University police department employees to
attend a training program on the Clery Act. When the trainers discussed the
requirements to identify and train CSAs, the attendees realized that the University did
not have a sufficient process for those tasks.®” In fact, Shelow does not believe that

7..
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iversity understood, before that conference, that the Clery Act requires

at information be gathered from outside the University Police Department.$®
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Realizing that the University had serious deficiencies in the way that it gathered
Clery Crime information,*® the University Police Department began to provide training
and conduct outreach to the broader group of CSAs to gather crime data. They

developed a crime report form to be completed by any CSA to whom a crime was

reported and made the form available on the internet.®® The sergeant created
PowerPoint materials and provided some training and information sessions for groups
at University Park and some of the Commonwealth campuses.® The University Police
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Department also held meetings with faculty and staff members involved in athletics,
student activities and the fraternity and sorority system to increase awareness of the
Clery Act and to explain the obligations of some of these individuals as CSAs.

Despite the efforts of the University Police Department, awareness and interest
in Clery Act compliance remained lacking throughout the University.#* Since making
the report form available electronically in 2007, the University Police Department has
received only one completed form through 2011.¢¢ No record reflects that any
Commonwealth campus used the form until 2009.% The training sessions and outreach

are conducted nrimarily for just one or two years, were ”qnnradlc and were

alf~
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not well attended.*

The Director and the sergeant’s intention to properly follow Clery Act
regulations also were stymied by their own lack of time and resources. The sergeant, in
addition to her Clery Act responsibilities, also was in charge of all criminal

investigations and was only able to devote minimal time to Clery Act compliance.®’ The

Director suggested to the then Senior Vice President Finance and Business that the
University appoint a “compliance coordinator” to assist with Clery Act
implementation.#® The Director was told that while the need for the position existed,
the University had other priorities that needed attention first.*?

A o2l sta n T Tonlurn 1
In April 2009, the University’s outside legal counsel provided information to the

University about Clery Act compliance.®® The Director, the sergeant and others created
a “draft” Clery Act policy that would have required written notification to all CSAs of
their roles and responsibilities.s

As of November 2011, the University’s Clery Act policy was still in draft form

and had not been implemented.®? Many University employees interviewed were

unaware of their CSA status or responsibilities under the Clery Act. In an interview
with the Special Investigative Counsel, Spanier said that he was not aware that the
Clery Act policy had not been implemented and remained in draft form.¢* Spanier said
no one at Penn State had ever informed him that the University was not in compliance
with the Clery Act.® Spanier also stated that there had been no internal or external
audits for Clery Act compliance®® He also said he had never briefed the Board on
Clery Act compliance, nor had the Board asked him quéstions on this issue.% Spanier

emphasized that Penn State “was big on compliance, more than other universities. 657
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The Commonwealth of Pennsylvania charged Curley and Schultz in November
011 with violating Pennsylvania’s statute, 23 Pa. C.5. § 6311, relating to the mandatory
reporting of child abuse in 2002. That statute requires certain individuals who are

“mandatory reporters” to report suspected child abuse to the appropriate state agency.
imes but the relevant provision in effect in 2001
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states:

Persons who, in the course of their employment, occupation or practice of their
profession, come into contact with children shall report or cause a report to be

made in accordance with section 6313 (relating to reporting procedure) when
ause to suspect, on the basis of their medical, professional
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or other training and experience, that a child coming before them in their
professional or official capacity is an abused child. ..

The 2012 version of the statute states:

A person who, in the course of employment, occupation or practice of a
profession, comes into contact with children shall report or cause a report to be
made in accordance with section 6313 (relating to reporting procedure) when the
person has reasonable cause to suspect, on the basis of medical, professional or
other training and experience, that a child under the care, supervision, guidance
or training of that person or of an agency, institution, organization or other entity

e FTE TP | A vietim of child abuce includine child

with which that person is affiliated is a vicim of chiia abuse, mauding cnud

abuse by an individual who is not a perpetrator.

Both the 2001 and 2012 versions of the law also state:

AL LAEN 4L VELD

In addition to those persons and officials required to report suspected child
abuse, any person may make such a report if that person has reasonable cause to
suspect that a child is an abused child.=

=23 Pa. C.S.§ 6312.
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IV. Implications of The University’s Failure to
Report Allegations of Child Sexual Abuse

McQueary testified at the preliminary hearing on December 16, 2011 that he
described the 2002¢% incident involving Sandusky and a child in the Lasch Building to
Paterno as “a young boy in the shower and it was way over the lines” and “extremely

sexual in nature.”®® McQueary testified at that same hearing that he later met with

Curley and Schultz, and told them that he observed Sandusky in the shower with a
young boy and that he “thought that some kind of intercourse was going on.”*® While
Curley and Schultz dispute McQueary’s version of what he told them about the
incident, Paterno testified to the Grand Jury on January 12, 2011 that McQueary
described the incident to him as “fondling” and “a sexual nature.”®! The conduct
described by McQueary and Paterno constitutes the Clery Crime of sexual assault.

Based on the facts uncovered by the Special Investigative Counsel, Paterno,
Curley and McQueary were obligated as CSAs to report this incident to the University
Police Department for inclusion in Clery Act statistics and for determining whether a
timely waming should be issued to the University community. The Special
Investigative Counsel found no indication that Paterno, Curley and McQueary met their
responsibilities as CSAs by reporting, or ensuring that someone reported, this incident
to the University Police Department. As a result, no timely warning could have been

issued to the University community and the incident was not included in the
University’s Clery Crime statistics for 2001.%

McQueary, Paterno and Curley did report the incident to Schultz who, as SVP-

B, was ultimately in charge of the University Police Department. However, Schultz
was not a law enforcement officer and was not the person designated to receive Clery
Crime reports or to collect Clery Crime statistics for the University.** Arguably, as the
most senior leaders of the University, Schultz and Spanier should have ensured

i

compliance with the Clery Act regarding this incident. There is no record that Spanier

or Schultz reported, or designated someone to report, the incident to the University
Police Department, which should have caused the incident to be included in the

w34 CFR. § 668.46(b)(2) requires the University to include in its ASR a statement setting forth to whom
individuals should report crimes. The University’s ASR for 2001 did not contain any such statement;
however, it generally states that the police department investigates crimes.
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warning to the University community.

V. Improvements in Clery Act Compliance
Since November 2011

After the criminal charges against Sandusky, Curley and Schultz became known,
the University assessed its implementation and compliance with the Clery Act.
Notwithstanding an investigation begun on November 9, 2011 by the Department of
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reputable national consultant to conduct this assessment. The consultant’s study
identified several shortcomings in the University’s Clery Act procedures, including

those cited above.53

On January 19, 2012, the Special Investigative Counsel recommended several
actions relative to compliance with the Clery Act’s training and reporting requirements.
As described in Chapter 10 of this report, some of the recommended actions were
already in place and the others have now been implemented or are underway, %4

including the appointment of a full-time Clery Compliance Officer on March 26, 2012.

YA of the date of this report, the Department of Education’s investigation is ongoing.
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RECOMMENDATIONS FOR UNIVERSITY
GOVERNANCE, ADMINISTRATION, AND THE
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PROTECTION OF CHILDREN IN UNIVERSITY
FACILITIES AND PROGRAMS

The failure of President Graham B. Spanier (“Spanier”), Senior Vice President —
Finance and Business (“SVP-FB”) Gary C. Schultz (“Schultz”), Head Football Coach
Joseph V. Paterno (“Paterno”) and Athletic Director (”AD") Timothy M. Curley

I a T P ~ : H 4
(“Curley”) to protect children by allowing Gerald A. Sandusky ( Qandusky’)

unrestricted and uncontrolled access to Pennsylvania State Umversny (“Penn State”
“University”) facilities reveals numerous individual failings, but it also reveals
weaknesses of the University’s culture, governance, administration, compliance policies
and procedures for protecting children. It is critical for institutions and organizations
that provide programs and facilities for children to institute and adhere to practices that
have been found to be effective in reducing the risk of abuse. Equally important is the
need for the leaders of those institutions and organizations to govern in ways that
reflect the ethics and values of those entities.

The Special Investigative Counsel provided several recommendations to the
Board and the University in January 2012 to address exigent needs to reform policies
and procedures, particularly those involving upcoming activities, such as summer
camps. Before, but especially since November 2011, the Board and University
administrators have reviewed, modified, or added relevant policies, guidelines,
practices and procedures relating to the protection of children and University
governance. Consistent with the recommendations in this report, members of the

¢ Strengthened security measures and policies to safeguard minors, students
and others associated with the University and its Outreach programs.

o Improved the organization and procedures of the Board to better identify,
report, and address issues of significance to the University and members of

P R
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¢ Increased compliance with The Jeanne Clery Disclosure of Campus Security
Policy and Campus Crime Statistics Act, 20 U.S.C. § 1092(f) (“Clery Act”)
training, information collection and reporting requirements.

* Encouraged prompt reporting of incidents of abuse and sexual misconduct.

¢ Conducted abuse-awareness training for many University areas, including its
top leadership.

¢ Provided better oversight and govemnance of the University’s educational,
research and athletic compliance programs.

One of the most challenging tasks confronting the University community - and
possibly the most important step in ensuring that the other recommended reforms are
effectively sustained, and that public confidence in the University and its leadership is
restored ~ is an open, honest, and thorough examination of the culture that underlies
the failure of Penn State’s most powerful leaders to respond appropriately to
Sandusky’s crimes.

The following recommendations are intended to assist University administrators,
faculty, staff and the Board, in improving how they govern and provide protection for
children in University facilities and programs. These recommendations relate to the
University’s administrative structure, policies and procedures and the Office of General
Counsel; the responsibilities and operations of the Board; the identification of risk;
compliance with federal and state statutes and reporting misconduct; the integration of
the Athletic Department into the greater University community; the oversight, policies
and procedures of the University’s Police Department; and the management of
programs for non-student minors and access to University facilities. In addition,
recommendations are included that will assist the University in monitoring change and

measuring future improvement. 44

4dRecommendations accompanied by an asterisk are bein implemented or have been completed as of

June 2012.



1.0 - Penn State Culture

The University is a major employer, landholder and investor in State College,
and its administrators, staff, faculty and many of its Board members have strong ties to
the local community. Certain aspects of the community culture are laudable, such as its
collegiality, high standards of educational excellence and research, and respect for the
environment. However, there is an over-emphasis on “The Penn State Way” as an
approach to decision-making, a resistance to seeking outside perspectives, and an
excessive focus on athletics that can, if not recognized, negatively impact the
University’s reputation as a progressive institution.

University administration and the Board should consider taking the following
actions to create a values- and ethics-centered community where everyone is engaged in
placing the needs of children above the needs of adults; and to create an environment
where everyone who sees or suspects child abuse will feel empowered to report the

abuse.

1.1  Organize a Penn State-led effort to vigorously examine and understand
the Penn State culture in order to: 1) reinforce the commitment of all
University members to protect children; 2) create a stronger sense of ‘
accountability among the University’s leadership; 3) establish values and ;
ethics-based decision making and adherence to the Penn State Principles !

as the standard for all University faculty, staff and students; 4) promote an

environment of increased transparency into the management of the |

University; and 5) ensure a sustained integration of the Intercollegiate '

Athletics program into the broader Penn State community.

This effort should include the participation of representatives from the '
Special Faculty Committee on University Governance; Penn State’s |
Coalition on Intercollegiate Athletics; Penn State’s Rock Ethics Institute; |
students, alumni, faculty and staff; as well as representatives from peer
institutions with experience in reviewing and improving institutional :

. . -
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1.3

i 14

Appoint a University Ethics Officer to provide advice and counsel to the :
President and the Board of Trustees on ethics issues and adherence to the
Penn State Pn‘nciples; develop and provide, in conjunction with the Rock

Tl YTy v on ol Lo fon mamd aladan boraionten sam s daatan Lne Al Jmanms ~L b
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University; and coordinate ethics initiatives with the University’s Chief

Comphance Offuer (See also Recommendanon 4. 0)

1.21 Estabhsh an “Ethics Council” to assist the Ethics Ofﬁcer in |

providing advice and counsel to the President and the Board on
ethical issues and training

1.2.2 Finalize and approve the proposed modlfncanons to the

Institutional Conflict of Interest Pohcy, 1dent1fy the senior

2ol 8% e L mcaTlos anmal 82 e JURP s ~eal 3

!
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apply, and implement the policy throughout the University.

Conduct open and inclusive searches for new employees and provide

professnonal trammg for employees who undertake new responstblhtxes

Continue to benchmark the Umversnty’ s practices and pohcxes with other j

similarly situated institutions, focus on continuous improvement and
make adnumstranve, operanonal or personnel c.hanges when warranted

-t
o

1.6

Communicate regularly with J....'ers1ty students, faculty, staff, alumni

and the community regarding significant University policies and issues :
through a vanety of methods and medla

Emphasize and practice openness and transparency at all levels and |

within all areas of the Umver51ty

2.0 - Administration and General Counsel: Structure, Policies and

Procedures

In various ways the University’s administrative structure, the absence or poor

enforcement

of polices relating to the protection of children and employee

misconduct,®= and the lack of emphasis on values and ethics-based action created an

=<The University has policies for investigating employee misconciuct: HR-78 crea

created in 2005; and a whistleblower policy, AD67 created in 2010.
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ch Spanier, Schultz, Paterno and Curley were able to make

decisions to avoid the consequences of bad publicity. Standard personnel practices
were ignored or undermined by the lack of centralized control over the human

resources functions of various departments - most particularly, the Athletic
Department.
University administrators, faculty, staff and the Board should consider taking the

following actions to create an atmospher of values and ethics-based decision making.

2.1 KCVIEW OrngULduuudl structures an
efficiency and effecuveness

.‘_..m,. A.i__,,,.. =1
|
|
|
i

make adjustments as necessary to ensure that the President’s
duties are realistic and capable of the President’s oversight and

control

2.1.1 Evaluate the span of control of the Umversnty President and;.

2.1.2 Evaluate the span of control and responsxblhty of the Senior Vice

adjustments as necessary to ensure that the S SVP-FB’s duties are |

realxshc and capable of the SVP—FB's ovemght and control

|
! President — Finance and Business (“SVP-FB”) and make
i
§

2.1.3 Upgrade the position of the Associate Vice President for Human
Resources to a Vice President position reporting directly to the
i Umversxty Presndent

2.14 Evaluate the size, composmon and procedures of Tesl
Councﬂ and make ad]ustments as necessary

22  Review administrative processes and procedures and make adjustments

for greater efﬁaency and effecuveness

' ' 221 Separate the University’s Office of Human Resources (“OHR”) :

from the Umvers:ty’s Fmance and Busmess orgamzatlon.

% 222 Assign all human resources (“HR") policy makmg%

responsibilities to the OHR and limit the ability of individual

departments and campuses to disregard the University’s human .

resources policies and rules.

e om0 5 Bt ol A A g 2 s 2 88 s
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223

N
N
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225

Evaluate the size of the OHR staff benchmark its human capxtal '
capacity against public universities of similar size and scope of

226

Centralize HR functions, where feasible, such as background .
checks, hiring, promotions, terminations, on-board orientation :
and management training, while recogmzmg the umque f

requirements of University components and Commonwealth

campuses, and theu' need for measured autonomy

Designate _h_ Vice President for Human Resources (”VP HR”) as

¥ aAww m omwem

the hiring authority for HR representatives throughout the
University and establish a “dotted-line” reporting relationship :
between the HR representatives and the VP-HR similar to that ‘

used in the Fmance and Audlt areas.

Develop job descriptions for all new key leadershlp positions

and mcumbent posmons if none exist.

responsxbrhty, and mod1fy as necessary

2.27 Adopt a Human Resource Informatlon/Capltal Management

2.2.8 Engage external HR professionals to assist in

270 Prm,nde the OHR with complete access to executive |

System (“HRIS/HCM”) with sufficient growth capacity for use at
Unnversuy Park and all Commonwealth campuses

— o o Lm acodof 2o t“

i
the Umversuy’ s next performance management system.

compensation information and utilize the OHR, in conjunction :
with the University Budget Office, to benchmark and advise the '
administration and the Board of Trustees on matters of executive

compensahon.

t

2.2.10 Develop a mechanism to provxde and track all employee trammg

2211 Update, standardlze, centrahze, and monitor background check

mandated Dy state and federa} 1a'w" and Umversity pehcres

nmcedures *

and volunteers at least every five years *

132

3
|
-4

2212 Require updated background checks for employees, contractors ?



231 Develop a mission statement for the OGC that clearly defines the

2213 Audit periodically the effectiveness of background check .

g
g
2.
3§
B

employees *

d the University’s self-reportmg system for

2.2.14 Update computer~use pohcxes and regularly mform employees of
the University’s expectations and employee responsibilities with |

regard to electromc data and matenals

2.2.15 Develop a proeedure to ensure that the Umversnty immediately

retrieves keys and access cards from unauthonzed persons *

23 Complete the development of the University’s Ofﬁce of General Counsel 3

("OGC”)

General Counsel’s responsibilities and reporting obligations to

the Umversxty and the Board of Trustees

2.3 2 Select and hn'e a permanent General Counsel ("GC”) *

233 Expand the GC’s office staff to provide broader coverage of

routine legal issues mcludmg employment law

234 Appropnate sufficient budget to the OGC to hire specxahzed '

outside counsel when needed.

search experts to broaden the talent oools for senior executive nognon_s.*

24  Advertise all senior executive positions extemally and engage educational

2.5 Integrate faculty and staff from different dlsaplmes and areas in

University-wide professional development/leadership training to increase
their exposure to other University personnel, programs, challenges and

! solutions.*

| e e e e - S

| 26 Imbplement congictent ¢ f-the a ecorde nacoment and rotoantinn
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; procedures
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2.7  Provide sufficient support and over51ght of the Ofﬁce of Student Affalrs to -

133

make certain that all students follow the same standards of conduct * f
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3.0~

Designate an individual, administrative entity or committee to approve

ancl review all new and mochﬁed Umver51ty pohcxes

Analisen fnr svankine ctandand:
Q Kalial

Thaeralanee  vee 1: <
Ulul ™ ] AWFA “G“‘u‘b’ AN

LY K] H
4,0.1 WEVCIUp pul

rev:ewmg and pdatmg Umvet51ty pohcles

2.82 Review penodxcally all University policies for relevance, unhty r
and necessity, and modify or rescind as appropriate. !

s v s s

oard of Trustees: R

Spanier and other University leaders failed to report timely and sufficiently the

incidents of child sexual abuse against Sandusky to the Board of Trustees in 1998, 2001
and 2011. Nonetheless, the Board’s over-confidence in Spanier’s abilities, and its failure
to conduct oversight and responsible inquiry of Spanier and senior Umversxty ofﬁaals,

SO PR

1
hindered the Board's acLity ¢ Géai propeny wili wie Inos }"

Danedln aliliter +a Aaal mranmarly with the mact

confronted by the University.

The Board should consider taking the following actions to increase public

confidence and transparency, realign and refocus its responsibilities and operations,
improve internal and external communications and strengthen its practices and

PI'ULEQ uices,

Review the administrative and governance issues raised in this report, -
particularly with regard to the structure, composition, eligibility
requirements and term limits of the Board, the need to include more |
members who are not associated with the University, and the role of the
Emeriti. In conducting this review, the Board should seek the opinions of |
members of the Penn State community, as well as governance and higher '
education experts not affiliated with the University. The Board should

make public the results and recommendahons generated from the review. !

Reaview d 1 nd adont th H
Review, develop and adopt an ethics/conflict of interest policy for th

Board that includes guidelines for conflict management and a-
commitment to transparency regardmg 51gmf1cant issues. :
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321 include training on ethics and oversight responsibilities i
current regulatory envn-onment in Board membe onentahon

3.22 Require full and public chsclosure by Board members of
financial relationships between themselves and their businesses '

and the Umversnty

33 Implement the Board’s ptoposals for revised committee structures to '
include a committee on Risk, Compliance, Legal and Audit and !
subcommittees for Audit and Legal matters; and a subcommittee for !
Human Resources as part of the Committee on Finance, Business and |

Capxtal Planning.*#

3.3.1 Rotate Committee Chaus every ﬁve years or sooner.

34 Increase and improve the channels of communication between the Board
and University administrators.

3.4.1 Ensure that the University President, General Counsel and%
relevant members of senior staff thoroughly and forthrightly |

brief the Board of Trustees at each meeting on significant issues !
facmg the Umversxty *

342 Require regular Risk Management Comphance and Internal |
Audit reports to the Board on assessment of risks, pendmg
investigations, compliance with federal and state regulations as i
well as on measures in place to mmgate those nsks.

..Am.,_._._.,,.....&.,. e

3.43 Require that the SVP-FB, the GC and/or their desxgnee to provxde :
timely briefings to the Board on potential problem areas such as

P |
unusual severance or termination payments, Faculty and staff

Emeriti appointments, settlement agreements, government
mqumes, unportant hhgatlon and wlustleblower complamts

3.44 Use the Board’s Executive Sesswleueshon Period with the
President to make relevant and reasonable inquiry into
substantive matters and to facilitate sound declsxon-makmg

# Exhibit 10-A, Pennsylvania State University Board of Trustees, Organizational Chart.
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345 Review annually the University’s Return of Organization’s
Exempt from Income Tax Form (990), Clery Act reports, and the
compensatron and performance of senior execuhves and leaders * i

3.4.6 Conduct an mformatronal seminar for the Board and senior |
administrators on Clery Act compliance and reporting .
procedures ‘

3.4.7 Continue to prov1de all Board members with regular reports of | ‘
local, nahonal and academic medra coverage of the Umversrty .

35 Increase and improve the channels of communication between the Board |
and the Umversxty commumty ‘

3.5.1 Establish and enforce rules regardmg pubhc and press
statements made by Board members and Emeriti regardmg

confrdenhal Umversrty matters

3.5.2 Increase and publicize the ways in which individuals can convey . .
messages and concerns to Board members

3521 Provrde Board members wrth mdrvrdual Umversrty emarl !
addresses and make them known to the pubhc "

3.522Use common social media communications tools to '
communicate with the public on various Board matters.

Thassalnen A Aeitical fem~idamt smasmacamaned ~la o b- u.n pere” B
91 L alll
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exercrses, for the Board and Umversxty admuustrators

w
=N

3.7 Continue to conduct and publicize periodic internal and external self- :
assessments of Board performance.”
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4.2 A551gn full-time responsibxhty for Clery Act comphance to an mdmdual t

4.0 - Compliance: Risk and Reporting Misconduct

The University’s incomplete implementation of the Clery Act was a contributing
factor in the failure to report the 2001 child sexual abuse committed by Sandusky. A
strong compliance function, much like exists in the University’s financial area, should
encourage individuals to report misconduct more readily in the future. A regularized
risk identification and management system is as prudent and consistent with best

business practices.

University administrators and the Board should consider taking the following
actions to ensure compliance with the multiple laws, regulations, rules and mandates
that effect its operations, risk management and national reputation.

411

41  Establish and select an mchvxdual for a posmon of ”ChJef Comphance 4
" Ofﬁcer,"‘ 'I'he CIuef Comphance Ofﬁcet should :

Head an independent office equlvalent to the Office of Internal
Aucllt

Coordinate comphance functions in a manner similar to the
Offlce of Internal Audxt

Have sumlar access to, and a reportmg relatlonslup mth the :
Board as does the lntemal Audltor

Coordinate the Chief Comphance Officer’s responsnbnhhes with
the Office of General Counsel, the Director of Risk Management

and the Director of lntemal Audit.

4.1.6

Direct further review of any incidents or risks reported to the :

Comphance Ofﬁcer

within the University Police Department and provide the individual thh
sufficient resources and norcm‘mpl t0 meet ("lerv Act rpgulannnq *

masitmatvant A2V MA NS G252

The individual responsxble for Clery Act comphance should
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; 4.2.1 Establis h University policy for the implementation of the Clery
Act.

% 422 Create a master list of names of those persons with Clery Act"
.- reporting responsibilities, notify them annually of the Clery Act -
| responsxbxhtxes and pubhsh the list to the Umversxty commnmty f

g O P G VU G UG - - famv s ami—_——— 4 e e s

423 Require, monitor and track training, and periodic retraining for

i Campus Secnn(y Authontles ("CSAs") on Clery Act compliance.

i 424 Provide mformahon to the OHR on Clery Act responsibilities,
§ reporting suspicious activity to CSAs and whistleblower |
! protectlon for mclusxon in the general traxmng for all employees '

i s e avn st e s e i oo A e ¢ SR R i

4.25 Coordinate timely notices of incidents and threat warnings with
the Vice President for Student Affairs, the Chief Compliance

i Officer and the General Counsel

4.2.6 Rev1ew annual Clery Act reports with the Presxdent’s Council,
the Board of Trustees and the Comphance Ofﬁcer ;

! - - e ey ypcg = @0 s 28 ———— - —

427 Coordmate Clery Act training and comphance with responsxble ’
officials at the Commonwealth campuses. |

Arrange for periodic internal and external audits of Clery Act '

comphance

-
P
(]

‘ 43 Update regularly and prioritize the Umvers:tv’ s hst of institutional risks; -
i determine the appropriate implementation and audit schedule for those
i nsks and present the results to the Board '

44  Send a communication to all University students, faculty and staff at the -
beginning of each academic term: that encourages the reporting of
misconduct; describes the channels for direct or anonymous reporting;

and the University’s 'w'l'ustleblower poacy and pi‘(‘)tct.uorl from retaliation.

45  Publicdze the employee misconduct hothne regularly and prormnently i
throughout the University on a variety of platforms including sodial |
media networks and the webpages of individual University components *

o o e e+
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5.0 - Athletic Department: Integration and Ca mpliance

For the past several decades, the University’s Athletic Department was permitted
to become a closed community. There was little personnel tutnover or hiring from
outside the University and strong internal loyalty. The football program, in particular,
opted out of most of the University’s Clery Act, sexual abuse awareness and summer
camp procedures training. The Athletic Department was perceived by many in the
Penn State community as “an island,” where staff members lived by their own rules.

University administrators and the Board of Trustees should consider taking the
following actions to more fully involve the Athletic Department within the broader
University community; provide relevant training and support to the Athletic

Department staff to ensure compliance with external regulations and University
policies; and maintain a safe environment for those who use the University’s
recreational facilities, especially children.

5.1  Revise the organizational structure of the Athletic Department to clearly
define lines of authority, responsibilities and reporting relationships.

52  Evaluate security and access protocols for athletic, recreational and camp
. . !

facilities and modify as necessary to provide reasonable protections for .

those using the facilities.* ;

5.3  Conduct national searches for candidates for key positions, including E
head coaches and Associate Athletic Director(s) and above. X

54  Integrate, where feasible, academic support staff, programs and locations
for student-athletes.* '

Office with additional staff

5.5  Provide the University’s Athletic Compliance
and adequate resources to meet its many responsibilities.* ,

-5.1 Benchmark against peer institutions to determine an appropriate
staffing level for the office. 5

5.5.2 Establish an effective reporting relationship with the University ;

Compliance Officer.

—— - Al 0 b e & i+ L2 e e ey st i et v e ereaer e P i v s o ey )
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5.5.3 Realign the compliance-related responsibilities of Athletic .
Department staff members to ensure that the Athletic:

Compliance Ofﬁce has oversxght of the entire program

55.4 Ensure that new hu'es and incumbent comphance personnel have
requisite working knowledge of the NCAA, Big Ten Conference ;

and Umversxtv rules

5.6  Ensure that Athletic Department employees comply with Umversxty-mde
training mandates

5.6.1 Provide and track initlal and on-going trmmng for athletic staff
in matters of leadership, ethics, the Penn State Principles and '

standards of condusct abuco awareness and reporting misconduct |

SEAAMGAMST Vi SUIIMMMTIL, HATWMON RV RASIINOS, AN AT P RACALLEy RARAS VAR N

pursuant to the Clery Act and University policy.

programs provxded to other Umversnty managers

The University Police Department promptly responded to the 1998 complaint
about Sandusky’s conduct, but the sensitivity of the investigation and the need to report
on its progress to a senior administrator could have compromised the extent of its

~ inquiry. The independence of the University’s law enforcement function is essential to

amament B2n o coenlnfama PO Y YgeY & 4lan [ Teaternenséer ~oosvacens

proviaing unbiased service and l.uutc\.uuu to tne vniversity w.uuuut.uuly The
University Police Department’s recent restructuring and additional training for its
employees is an important step in the continuous improvement of the Department.

The University Police Department and/or University administrators should
consider taking the following additional actions to improve the functions and oversight
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5.6.2 Include Athletic Department employees in management training f
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6.2
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6.4

6.5

quahficauons of sex abuse mvesngators *

mdependently

needed.*

Arrange for an external examination of the University Pnhr'p.

S saiaaian ~aiLS

professionally recogmzed accreditation body, s with a parucular
emphasis on the University Police Department’s training for and

Review the orgamzanonal placement of the Umversnty Police Department :
in the University’s Finance and Business area in conjunction with the |
}

review of the span of control of the SVP-FB. (See Section 2.0)

Provide the Vice Prpmdpnflntrprfnr of Public Safety with sufficient "

administrative authority and resources to operate effectively and |

Review records management procedures and controls and revise where

. | ) JP. S

6.4.1 Establish a policy to ensure thai all police reports alleging i
criminal conduct by Penn State students, faculty and staff are |
reported to the OHR hhh

6.4.2 Establish or reinforce protocols to assign a hmely incident
number and proper offense classification to all complaints
received s ;

B — ~ SR (

6.4.3 Include the fmal d15p051tlon of each complamt in the ongmal or i

follow-up report (e.g., founded, unfounded, exceptxonally
cnearecu

Establish a policy to request assistance from other law enforcement :
agencies in sensitive or extraordinary cases or where a conflict of interest |
may exist. |

a1 g —— e S S S———— A | 1 e e S TS 8 el A R + ‘St 3 Gepnobs i 2o

sssThe University Police Department has engaged the Pennsyivania State Police Chiefs Association to
conduct an external review. For a more expansive review, the University should utilize an organization
that has extensive experience in reviewing and accrediting college and university police departments,
such as the Commission on the Accreditation on Law Enforcement (“CALEA”).

whNotifications regarding students, faculty and staff who are confirmed suspects of allegations of
criminal conduct are made to the OHR as a standard practice, but there is no departmental policy to
confirm or guide the practice.

#The University Police Department has established an automatic system to assign timely incident
numbers and eliminated the “Administrative” category of offenses.
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g 6.6 Iulkuculcut consistent law enforcement standards and practices, through
i_ regular trammg at all Penn State campuses

6.7 Review and update, with the GC, the current pohaes pertaining to the
investigation of various categories of offenses involving Penn State
employees _

.OB
[» 4]

Provide spec:anzed training to investigators in the area of sexual abuse of !
cluldren 5

7.0 - Management of University Programs for Children and Access to
University Facilities

Over the years, University policies regarding programs for non-student minors
were inconsistently implemented throughout the University. Enforcement of those
policies was uneven and uncoordinated and, as a result, Sandusky was allowed to

conduct football camps at University Park and three Commonwealth campuses without
any direct oversight by University officials. The University’s background check process

also was armtraruy appueu and on-site :uyci"v sion at ca mps was sometimes provided

by staff members who had not been fully vetted.

Jniversity administrators and the Board of Trustees should consider taking the
following actions to create a safer environment for children involved in University
programs, activities, and who use its facilities. University administrators must provide

better OVEI'Slgnt of staff members IEbPUIlblUle for yuum prograims and increase abuse

awareness through training of responsible adults.

7.1  Increase the physical security and access procedures in areas frequented
by chﬂdren or used in camps and programs for chlldren !

7.2  Require and provide abuse awareness and mandatory reporter training to :

w daiiti pau

all University leaders, including faculty, coaches and other staff, !
volunteers and interns.® :

#On June 6, 2012, the University implemented AD72, Rzporting Suspected Child Abuse, requiring all
L § Imvm-mfv personnel to report incidents or allegations of susoecfed abuse or be subject to d__sm linary

-------- | it ol e e

action, up to, and mcludmg, dismissal.
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awareness training program throughout
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Consohdate overmght of the Umversxty’s pohcxes and procedures for

coordinator to oversee the implementation of those policies.
Coordinator should have sufficient authority to:

for chﬂdren *

i 7.3.2 Update, revise or create policies for unaccompanied children at
, Umversnty facﬂmes, housmg and Umversxty programs *

‘ 7.3.3 Enforce all policies relating to non‘student minors involved in

Umversuy programs at all Penn State campuses.

. 7.3.4 Assist the Umversnty’s camp and youth program administrators
' in ensuring that staff and volunteers are appropriately
; supemsed.

7.3.5 Provide mformation to parents of non-student minors involved

in University programs regarding the University's safety
protocols and reporting mechanisms for suspicious or nnproper

activity.

8.0 - Monitoring Change and Measuring Improvement

The Pennsylvania State University has taken several significant steps to improve
its governance and more adequately protect the hundreds of thousands of children who

use its faciliies and participate in its programs every year. However, restoring

confidence in the University’s leadership and the Board will require greater effort over
a prolonged period of time. As the institution moves forward, it is incumbent upon its
cessary

e
e public.

leaders to monitor those umrlgcb, make dujubun‘

its as
their progress to the Penn State community as well as to the
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Consolidate the responswmry for abuse awareness munmg and -
mandatory reporting in the OHR and coordinate an abuse
the University’s .

programs involving non-student minors in the OHR and appoint a '
The

7.3.1 .Develop and maintain an inventory of aii University programs :

i
i
t



University administrators and the Board of Trustees should consider taking the
following actions to ensure that their initiatives to prevent and respond to incidents of
sexual abuse of children and to improve University governance are duly enforced,

monitored, measured and modified as needed:

! 81 Designate an internal monitor or coordinator to oversee the
implementation of recommendations initiated, or adopted, by the Board

i and/or the Umversxty adtm.mstratxon The momtor/coordmator would

8.1.1 Chair a panel of the mdlwduals responsible for developmg and
é implementing these and other approved recommendations and
| for establishing reahshc mllestones j

8.1.2 Select a practical and diverse number of members of the
University community and solicit input from the larger
University community, to provide insights and recommendations

L] .
to the mcmtor. (See Recemmendat:"n 1 9)

; 8.1.3 Report actions and accomphshments regularly to the Board of
i Trustees and Umversnty admuustrahon *

ot v m—————— b Sooatatte = cm —_——

‘ 82  Provide the monitor, or the Chief Compliance Ofﬁcer, with the authonty

i and resources to hire appropriate external evaluators/compliance auditors
to certify that milestones for implementation of these recommendations '
are being met.

! 83 Conduct a review of the University’s progress 12 months from the
! acceptance of this report using internal and external examiners and
provide the findings to University administrators, the Board and the .

public.

84  Conduct a second review of the University’s progress 24 months from the :
acceptance of this report using internal and external examiners and
provide the findings to University administrators, the Board and the |
pubhc. :

144



ENDNOTES

1 Presentment of Statewide Grand Jury, November 4, 2011.

2 http://034fccc netsolhost.com/WordPress/.

3 Sally Jenkins, “Joe Paterno’s Last Interview,” The Washington Post (1-14-12).
4] Interv:ew (7-6-1.)

* Perun State is accredited by Oy ine Middle States Commission on H.lbucl Eduwuvu, which contacted the

University about concerns relating to the Sandusky investigation on November 11, 2011. The University
responded in its Informational Report to the Middle States Commtission on Higher Education on December 21,

2011

9 httpe// I . i i 1 egd 1 t
10 Standing Orders of the Pen.n State Board of Trustees, Order IX(])(b)(l)
1 Standing Orders of the Penn State Board of Trustees, Order IX(1)(b)(2).

16 http://www .psu.edu/provost/provost.htm.

7 [] Interview (6-12-12).

1 [.] Interview (6-12-12).

1 {-] Interview (6-12-12).

2 Board of Trustass Minutes of Meef_ing at7 (1-2.10).

WAL A WA AL LSINNS AVamarwAIR. S MR AV

2 http://www.psu.edu/ur/about/adininistration.html.
2 Athough not further described here, the Office of Research Programs manages the University’s

Conflict of Interest policies.
2 See Chapter 8, Federal and State Child Sexual Abuse Reporting Requirements

* hitpu/fwww.police psu.edu/aboutus/.

= http://www.police.psu.edu/cleryact/documents/116593_PolicySafety_Up.pdf.

% [-] Interview (4-9-12); [-] Interview (2-29-12).

Z hitp://www.psu eduw/ur/archives/intercom 1998/Mayv21/partings htmi.

2 See Organizational Chart for the Pennsylvania State University Administrative Organization,

http://www.psu.edu/provost/assets/President organizational chart%2008.pdf.

2 [-] Interview (2-29-12); -] Interview (2-1-12).

% See Orgamzahonal Chart for the I’ennsylvama State Umversnty Admnustrahve Organization,
: s . [-] Interview (3-1-12).

”OtﬁceofHumanResom'oes websxte mwu[, []Intervlew (1—4-17)
2 See Organizational Chart for the Pennsylvania State University Administrative Organization,

http://www psu.edu/provost/assets/President organizational chart%2008.pdf.
38 [.] Interview (12-8-11).

% [-] Interview (12-15-11).

5 [-] Interview (4-11-12).
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

No. 1 M.D. 2013

JAKE CORMAN, in his official capacity

&5 Senator from the 34th Senatorial

District of Pennsylvania and Chair

of the Senate Committee on

Appropriations; and ROBERT M.

McCORD, in his official capacity as

Treasurer of the Commonwealth of

Pennsylvania,

v'
THE NATIONAL COLLEGIATE ATHLETIC
ASSOCTATION,

Defendant.
V.
PENNSYLVANIA STATE UNIVERSITY,
Defendant .

*% REVISED +#%
Thursday, November 20, 2014
9:01 a.m.

Deposition of Donald Remy

Job No: 86979
Reported by: Randi Garcia
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Thursday, November 20, 2014
9:01 a.m.

Deposition of DONALD REMY, ESQUIRE taken by
Plaintiff, at the offices of Latham & Watkins, LLP,
555 Eleventh Street, NW, Washington, D.C.,

Reporter, and Notary Public in and for the District
of Columbia, beginning at approximately 9:01 a.m.,
when were present on behalf of the respective

parties:
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APPEARANCES:

ATTORNEYS FOR PLAINTIFF.

CONRAD O'BRIEN

BY: MATTHEW HAVERSTICK, ESQ
MARK SEIBERLING, ESQ
ANDREW KABNICK GARDEN, ESQ

1500 Market S8treet

Philadelphia, PA 19102

ATIOWILY TI/AYY aYs/va =
ATTORNEYS FOR NCAA.

LATHAM & WATKINS

BY: EVERETT JOHNSON, ESQ
BRIAN !(_anf.ﬁm' nan

1~ 9

SARAH GRAGERT, ESQ
555 Eleventh Street, N.W.

and -

SCOTT BEARBY

ASSOCIATE GENERAL COUNSEL NCAA
P.O. BOX 6222

Indianapolis, IN 46206

and -

KILLIAN & GEPHART

BY: THOMAS SCOTT, ESQ
218 Pine Street

Harrisburg, PA 17108
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ATTORNEYS FOR PENN STATE.
REED SMITH

BY: DONNA DOBLICK, ESQ
225 Fifth Avenue

Also Present:
Kevin M. McKenna, Esquire
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DIRECT EXAMINATION PAGE
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Page 107

kN can provide you data and information to 12:23:20
2 understand how we traditionally examine those 12:23:22
k] types of issues.* 12:23:25
4 Q Freeh Group, as best as you recall, 12:23:29
S solicited from you your assistance -- your, 12:23:32
6 NCAA's assistance -- in educating Fresh Group on 12:23:34
7 NCAA bylaws issues? 12:23:39
8 A I don‘t recall whose idea it was. I 12:23:42
9 don't recall if it was our idea, if it was their 12:23:44
10 idea, if it was part of our original thought 12:23:46
i1 process about how we would engage. 12:23:45
12 But the Preeh Group said, *"Okay. We can 12:23:52
13 receive that information that might be helpful 12:23:58
14 to us." 12:23:57
is Q Was the idea of NCAA participation in 12:23:59
16 witness interviews -- shadowing, as you call 12:24:04
17 it -- rejected? 12:24:07
18 A It did not happen. 12:24:09
19 Q Did any of the elements that you have 12:24:13
20 described as typical, in your internal 12:24:17
21 investigative process in which NCAA 12:24:21
22 participates, get folded into the interaction 12:24:23
23 between Freeh Group and NCAA? 12:24:27
24 A Status updates. 12:24:31
a5 Q Wetll talk about those. 12:24:32
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13

14

1s

16

17

i8

19

20

Sharing of documents?

A We gave them educational information.
They never shared any documents with us, that I
recall of.

Q . Did they ever give you the substance of
any documents, even if they didn't show you the
documents themselves?

A Not that I recall.

Q Did they ever give you, to your
recollection, summaries of interviews?

No. No.

»

Q No interview notes?

A No.

Q How about during status updates? Any
type of preliminary results?

A No.

Q Were the discussions, in what we'll soon
talk about are the weekly phone calls, ahout
Freeh Group's assessment of potential NCAA
violations?

A Not that I recall, no.

Q Assessments of Freeh Group's opinion on
whether there was a lack of imsti
control at Penn State?

A No. I mean, let me do it this way.

Page 108 |
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12:24:38
12:24:40
12:24:42

12:24:43

I
LM
o

N
[
ve

>
»

12:24:47
12:24:48
12:24:50
12:24:53

12:24:56
12:24:58
12:24:59
12:25:04
12:25:09
12:25:12
12:25:13
12:28:18
12:25:25
12:25:29

12:25:29

12:25:32

[
N
.

N
w
w
[N

12:25:35

12:25:37
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IN THRE COMMONWEALTH COURT
OF PENNSYLVANIA

JAKE CORMAN,. in hins
official capacity as
Senator from the 34th
Senatorial District of
Pennsylvania and Chair

of the Senate Committee

on Appropriations; and

ROBERT M. McCORD, in his

official capacity as
Treasurer of the
Commonwealth of
Pennsylvania
Plaintiffs,

vs.

NATIONAL COLLBEGIATE

ATHLETIC ASSOCIATION,
Defendant,

ve.

PENNSYLVANIA STATE
UNIVERSITY,

Defendant.
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Oral deposition of OMAR MCNEILL,

taken at the offices of Proctor Heyman LLP,
300 Delaware Avenue, Wilmington, Delaware

19103, beginning at 1:00 p.m., before LINDA
ROSSI RIOS, a Federally Approved RPR, CCR and

22 Notary Public.

23

24 Job No. 88377
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Omar McNeill

Page 2

APPEARANCES: 1

For Plaintiff !

CONRAD O'BRIEN

BY: MATTHEW HAVERSTICK, ESQUIRE I

4 MARK SEIBERLING, ESQUIRE
1500 Maxrket Street

W N

w 9 N r

For Defendant, NCAA
10 LATHAM & WATKINS
BY: EVERETT JOHNSON, ESQUIRE
11 SARAH GRAGERT, ESQUIRE
555 Eleventh Street, NW
12 Washington, D.C. 20004

For Defendant, Penn State

REED SMITH
17 BY: DONNA DOBLICK, ESQUIRE
DANIEL BOOKER, ESQUIRE
18 225 Fifth Avenue
Pittsburgh, PA 15222

For the Witness:

PEPPER HAMILTON

23 BY: THOMAS ZEMAITIS, ESQUIRE
3000 Two Logan Square

24 Philadelphia, PA 19103
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Omar MeNeill
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Page 3
ALSO PRESENT:
KEVIN M, MoKEN

JORDAN MUMMERT, Videographer
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Omar McNeill

discussion of the Big Ten. And that's the

extent of my recollection.

Q. What was the attorney-client

Page 39

13:48:07
13:48:12

13:48:14

‘ privilege issue that you discussed? What was 13:48:16
5 the concern? 13:48:19
€ A. That we, by sharing information 13:48:20
7 with the NCAA, would violate the 13:48:23
8 attorney-client privilege that was owned by 13:48:28
b4 our client. 13:48:30
1o Q. Was there a decision reached on 13:48:30
11 whether information could be shared with the 13:48:32
13 NCAA? 13:48:34
13 A. During that meeting, I don't 13:48:35
i4 think that there were any decisions made. I 13:48:39
15 think that -- I do recall that we left the 13:48:43
16 meeting with sort of a follow up for us to 13:48:49
17 sort of consider what we could do, if 13:48:53
18 anything. I do recall saying we have to go 13:48:56
19 back to our client and we might have set a 13:;48:59
20 firm date for us to get back, but I don't 13:49:02
21 recall that. 13:49:085
22 Q. Ultimately was there a decision 13:49:05
23 about whether you could communicate 13:49:07
2 information to NCAA and Big Ten? 13:49:10
25 A. Yes. 13:49:12
B i T
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Omar MeNetll

Paga 40
rage 4o

1 Q. And what was the decision? 13:49:12
2 A. The decision was that at the 13:49:14
3 direction of the task force and with 13:49:18
4 permission of the task force, could provide 13:49:21
8 general updates to the NCAA, but we couldn't 13:49:24
€ go into anything that, again, would in any 13:49:26
? way undermine the privilege. We couldn't 13:49:29
8 share information with them that would in any 13:49:32
9 way be deemed attorney work product. And we 13:49:34
10 agreed that we would have regqular calls, and 13:49:42
1 I think that was the sum and substance. 13:49:47
12 Q. Tell me about the independence 13:49:49
13 issue discussed, what was the conversation 13:49:52
14 about on that topic? 13:49:55
15 A. I don't remember the details. 13:49:56
16 I know generally it was, as I mentioned 13:49:59
17 earlier, Freeh, Sporkin & Sullivan was 13:50:02
18 brought in to do an independent investigation 13:50:05
i3 and we would not do anything that would in 13:50:08
20 any way suggest otherwise. 13:50:13
21 Q. Now, at this point was one of 13:50:13
22 the charges of Freeh, Sporkin & Sullivan to 13:50:16
23 review whether Penn State had violated any 13:50:19
24 NCAA bylaws? 13:50:23
25 A. If you're talking about, when 13:50:24
— oo gt s e e R
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Omar MeNeill

L

fy
<

13

14

s

19

20

21

22

23

recall about the nature of those
communications?

A. Certainly to anyone that was an
employee of the university we provided the

typical Upjohn warnings, if vou will, for

those who are familiar with those, essentially

letting them know that the investigation was
being conducted at the request of the
university under the privilege that the
university had the right to maintain or waive
at any time and, therefore, they were to act
accordingly.

Q. To the best of your knowledge,
did anybody from the university ever
authorize the Freeh firm or the Freeh Group
to waive the attorney-client privilege?

A. They certainly permitted us to

make the report public. But beyond that, no.

Q. To the best of your knowledge,

did the Freeh firm ever waive the protections

of the attorney work product doctrine?

A, No.
MS. DOBLICK: I have no further
questions.
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16:03:38
16:03:40
16:03:50
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16:03:55
16:03:57
16:03:59
16:04:02
16:04:06
16:04:06
16:04:08
16:04:10
16:04:13
16:04:15
16:04:20
16:04:22
16:04:28
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