IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

GEORGE SCOTT PATERNQ, as duly appuinted representative of
the ESTATE and FAMILY of JOSEPII PATERNO;

RYAN MCCOMBIE, ANTHONY LUBRANOQ,
AL CLEMENS, PETER KHOURY, and

ADAM TALIAFERRO, members of the

Board of Trustees of Pennsylvania State University;

PETER BORDI, TERRY ENGELDER,
SPENCER NILES, and JOHN O'DHONNELL,
mwernbers of the faculty of Pennsylvania State University,

WITLLIAM KENNEY and JOSEPH V. ("TAY"™) PATERNOQ,
former football coaches at Pennsylvania State University; and

ANTHONY ADAMS, GERALD CADOGAN,
SHAMAR FINNEY, JUSTIN KURPEIKIS,
RICHARD GARDNER, JOSH GAINES, PATRICK MAUTY,

)

)

)

)

)

)

)

)

)

) Civil Division

)

)

)

)

)
ANWAR PHILLIPS, and MICHAEL ROBINSON, fotmer ;

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Docket No. 2013-
2082

football players of Penngylvania Stete University,
Plaintiffs,
v.

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION
("NCAA™), MARK EMMERT, individually and as President of
the NCAA, and EDWARD RAY, individually and as former
Chayrman of the Executive Commiftee of the NCAA,

Defendants,

And
THE PENNSYLVAINIA 8TATE UMNIVERSITY,

Nomtinal Defendant.

TIY l ITY MENT P CTIYE ORDER
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WHEREAS, the Partics may seek discovery of documents, information, or
othor materials that qualify for protection from public disclosure or are otherwise required to be
maintained as confidentialf;

WHEREAS, Rule 4012 of the Pennsylvania Rules of Civil Procedure provides for
the issuance of protective orders limiting the disclosure and use of cerain discovered
information;

NOW, THEREFORE, the Parties to this Sﬁpulaﬁed Confidentiality Agreement and
Protective Order (the “Order”) stipulate and agree to t};a- termsg of this Order as set forth herein;

1.. Scope.  All documents, the infarmation contained therein, and all other.
information produced or disclosed in the course of discovery, including responses 1o discovery
requests, deposition testimony and exhibits, and infoemarion derived  direcily therefrom
(callectively “documents™), shal! be subject to this Order gnd may be designated as “Confidentia)
Information™ or “Highly Confidential ~ Attorneys™ Eyes Only — Information” pursuant lo the
provision set forth herein. This Order is subject to the Pennsylvania Rules of Civil Procedure on
maticrs of discovery procedure and calculation of time periods.

2. Confidentiz] Informatien.

(a) As uscd in this Order, “Confidential Information™ means infoxmation or tangible
things that the designating Party reasonably helieves constituies, contaims or discloses non-public
information that (i) is required by law or agreement or the National Collegiate Athletic
Association Constitution, Operating Bylaws, or Administrative Bylaws o be maintained as
confidential, or (i) is proprittary, personal, financiai, or other information which qualifies for

protection from public disclosure consistent with, Pennsylvania Rule of Civil Procedure 4012.
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(b) As used in this Order, “Highly Confidential — Attomeys’ Eyes Only .
Information® means vos-public information the disclosure of which would create a substantial
tisk of serious ireparable imjury to the designating Party or another that cannot be avoided by
less restrictive means, including but not limited 10 non-public personally identifiable information
(i.e., social security number, place of birth, or home address), confidential medical records or
medical information, or other sensitive personal information. Information or documents that arc

otherwise available to the public may not be designated as Highly Confidential - Attomeys’ Eyes

Only - Information,

3. Desigoation.

(a) A Party may designate a dgcument as (i) Confidential Infermation for pratection
under this Order by placing or affixing the words “CONFIDENTIAL SUBJECT TO
PROTECTIVE ORDER” on the document and on all copies; or as (i) Highly Confidential
Information for protection under this Order by placing or affixing the words “IIGHLY
CONFIDENTIAL — SUBJECT TO PROTECTIVE ORDER -- ATTORNEYS® EYES ONLY”
on the document and on all copies. As used in this Order, “copies™ includes electronic images,
duplicales, extracts, summarics ot deseriptions that contain the Confidential Information or
Highly Confidential - Attameys® Eves Only - lnformati_t)n.

(by A non-party to the litigation that has agreed o be bound by the terms of the
Apgreement and Protective Qrder by exeéu{ing Attachmént A hereta may designate documents
cortaining Confidential Information or llighly Confidential - Attorneys’ Eyes Only
Information for protection under this Order so that such information {s subject to the lerms of this

Order and that producing non-party shall then be a producing Party under this Order.

Printed from Centre County Online Access - 9/11/2014 12:12:14 PM

91/ 3% 243410d ESEEPLEPIB BeE LT bTBZ!II/’:EEi



(¢} Paties may designate docu&:ents comtaining Confidential Information or Highly
Confidential - Attorneys’ Eyes Only - Information praduced by other Parties or nan-parties.

(d) For Confidential Information or Highly. Confidential - Attomeys® Eyes Only -
Information produced by a non-party or a Parly other than ihe designating Party, a Paty secking
a designation of Confidential Infoumation or Highly Confidential - Attorneys’ Eyes Only -
Information pursuant to the terms of this Order may do so by serving on all Parties a log
containing the Bates numbers or other description of the documents or information that it seaks
to designate Confidential Information or Highly Confidential - Attorneys’ Eyes Only -
Information Confidential within thiry (30) days of receiving copics of the documents or
information. Should any Party object to this designation, such Party shall proceed in accordance
with paragraph 10 of this Oxder.

4. Designation of and procedure for any deposition testimony. The following
procedures shall be followed if Confidential or Highly Cunfidential- Attomeys’ Eyes Only -

Information s discussed or disclosed inany deposition petmiited in this proceeding.

{) The designating Party shall have the right to exclude from attendance at the
deposition, during such time the designating Party reasomably believes Confidential or Highly
Confidential Information will be discussed or disclosed, any person other than the deponent, the

court reporter, and persons entitled to sccess lo the Confidential or Highly Confidential -
Attorneys’ Eyes Only - Information.

(i1) At any time on the record during a deposition a Party may designate any portion of
the deposition and transeript thereof to contain Confidential Information or [lighly Confidential-

Autorneys® Byes Only [nformation. [f such & request is made on the recording during the
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deposition, the reporter shall later indicate on the cover page of the transcript that the transcript
contains Confidential Information or Highly Confidéntial - Attorneys’ Ryes Only - Information
by affixing the words “CONFIDENTIAL SUBJECT TO PROTECTHIVE ORDER” or “HIGHLY
CONFIDENTIAL — SUBJECT TO PROTEC;FZVE ORDER — ATTORNEYS® EYES ONLY™

and list the pages and line numbers of the ranseript in which Confidential or Highly Confidential
- Attemeys' Eyeg Only - Information is contained.

(iti) Alernatively, a designation of deposition confidentiality may be made in writing
within thirty {30) days after counsel recﬁ.ives‘ a copy of the transoript of the deposition. The
designation shall contain a list of the numbers of the pages and lines of the Wranscript that are
being designated as containing Confidential Information. Such designation shall be provided in,
writing to all counsel of record, All counsel of record shall treat ali deposition traaseripts as if
Conlidential for the first thirty (30) days aﬁér receipt of such deposition transeripts.

5. Protection of Documents and Fafermation.
()  General Protections. All pm-m’al' discovery materials in this litigation
(including materials that are not designated as constituting Confidential Information or Highly
Confidential - Attorneys’ Eyes Only - Iﬁformation) t;,hail be used solely for the purpose of
preparing and prosccuting the Parties” respective cases, and shall not be uscd or disclosed for any
other purpose. Neothing in this Order, however, limits: (i) the Parlies’ use of materialg not
designated as Confidential Information ot Highly.CQnﬁdcntiai - Attorneys’ Eyes Only -

Information that the Parties, in good faith, have made patt of the judicial record in this case; or

(ii) the use of information 4 Party legitimately oblained through public sources.
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Limited Third Party Disclosures. The Parties and counsc! for the Parties. shatl

not disclose or permit the disclosure of any documents or information designated as Confidential

Information under dhis Order to any third person or entity except as set forth in subparagraphs

(i»-(ix). Subject to these requirements, documents or information desiguated as Confidential

Information under this Order may be disclosed to the following categores of persons:

{1 Counsel. Tnternal or external counsel for the Partics and employees of
counsel who have responsibility for the preparation and trial of the action;

(i)  Parties. [ndividual Partics and cmployces of a Party but only to the extent
counse] determines in good faith that the employee’s assistance is reasonably
necessary to the conduct of the !itigaﬁorli in which the information is disclosed,
(11)  The Court and ity personnel;

{(iv)  Court Reporters and Videographers. Court reporters and videographers
engaged for depositions but only afler such persons have completed the
certification contained in Atlachment A, Acknowledgiment of Understanding and
Agreement to Be Bound,;

(v}  Contractors. Those persons specifically engaged [or the limited purpose
of making copies of documents, or qrg:;mizing, processing, or hosting decuments
but only after such persons have cémplctcd the certification contained in
Attachment A, Acknowledgment of Understanding and Agreement to Be Bound;
(vi) Censultants and Experts.  Consultantg, investigators, or experls
employed by the partics or counsel for the parties fo assist in the preparation and

trial of thig action but only afier such persons have completed the certification
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(©)

contained in Attachment A, Acknowledgment of Understanding and Agreement
fo Be Bound;

(vii} Witnesses at depositions. During their depositions, witnesses in this
action to whom disclc}sut.'e is reasonably necessary, but only after such persons
have completed the certification conteined in Attachment A, Acknowledgment of
Usnderstanding end Agreement to Be Bound. If a non-party witness refuses to
execule the certificate in Atta;:hment A, the parties agree to urge the non-party
witness to execute Attachment A sqch that examination of the witness with
respeet to Confidential (nformation may proceed. Witnesses shall nol retain a
copy of documents containing Confidential Information, except witnesses may
receive a copy of all exhiBics marked ;af their depositions in conncction wilh
review of the transcripts, Pages of transeribed deposition testimony or exhibiis fo
depositions that are desipnated as Confidential Information pursuant to the
process set out in this Order must be separalely hound by the court reporter and
tray not be disclosed to anyonc except.as permitted under this Order;

(viii) Authors and Recipients. Any person who is shown through testimony or
documentary evidence to have prepared, received or reviewed the document or
information; and

(ix) Others by Consent or Order, Other persons only by written consent of the
producing Party or upon order of the Court and on such coaditions as wuay be

agreed or ordered.

Control of Documents. Counsel for the Pacties shall make reasonable efforis to

prevent unauthorized or inadvertent disclosure of Confidential Information. Counsel shall

9
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maintain the originals of the forms signed by pcrsa.)ns acknowledging their obligations under this
Qrder for a period of three years after the termination of the case.

6. Protection of Highly Confidential - Attorneys” Eyes Only - Inforrmation.

(@)  Access to documents and information designated as Highly Confidential -
Anomeys’ Eyes Only - Information under this Order shall be imited to the persons identified in
Paragraphs S(b)(i) and S(B)(iL)-(ix). |

(b)  Caontrol of Docoments, Counsel for the Parties shall make reasonable efforis to
prevent unauthorized or inadvertent disclosure of Highly Confidential - Attorneys™ Eyes Only -
Information. Counsel shall maintain the originats of the forms signed by persons acknowledging
their obligations under this Order for a period of three years after the termination of the case.

7. Pretimninary Designation of Documents Beiug Inspected. If a Party elects o
produce documents and things for inspection, it need not labcl the documents and things in
advance of the initial inspection. For purposes of the initizf inspection, all documents within the
produced files will be considered as having been designated as Highly Confidential » Attornzsys’
Eyes Only — Information. Thereafter, on selection of specified documents for copying by the
inspecting Party, the producing Party shall mark the oviginal docaments and/or the copics of such
ducuments with the appropriate confidentiaiity marking at the time the copies are produced to the
inspecting Party.

8. Inadvertent Failure to Designate. In_advcrtcm failure to designate Confidential
Information or Highly Confidential - Attorneys’ Eyes Only - Information as such may he
corrected by supplemental written notice given as soon as practicable. An inadvertent failure to
designate documents or information shall not constitute a waiver of a Party's right to so

designate such documents or information. As soon as the receiving Party becomos aware of the
8
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inadvertent production, the docwnents or information must be freated as thongh they had been
umely designated as Confidentiaf Inform_ation or Highly Confidential - Attorneys’ Eyes Only -
Information, whichever claimed, under this Order, and the receiving Party must endeavor in
good faith fo obiain all copies of the documents that it distributed or disclosed to persons who are
not authorized by paragraph 5(b) or 6(e). If the receiving Party is unable to obtain the retam of
all such docurnents or information, it shall inform the designating Party of those to whom the
Confidential Information or Highly Confidential - Attorneys' Eyes Only - Information has been
disclosed, and the desigpating Party may underiake to obtain the return of the Confidential
Information or Highly Confidential - Attomeys’ Fyes Only - Information.

9. Filing of Confidential Information and Highly Confidential Information. A
party wishing to use any Confidential Information or Highly Confidential - Altorneys’ Eyes Only
- Information, or any papers containing or making reference to such information, in any pleading
or document filed with the Coutt in this action, such pleading or document shall be redacted to
conceal the Confidential Information or Highly Confidential - Aittomcys’ Eves Only -
Information or shall be filed under seal. The Court may under any circumstances be provided
with an unredacted copy of any plcading or dacuments that is filed.

10.  Challenges by o Party. The designation of any information as Confidential
Information or Highly Confidential - Attorneys’ Eyes Caly - Information is subjeet to chatlenge
by any Party. The following procedute shéil apply fo any such challenge.

()  Meet and Confer. A Party challenging the designation of Confidential
Informstion ar Highly Confidential - Altorneys’ Eyes Only - Information must do so in good
faith and must hegin the process by conferring directly with counsel for the designating Party. In

conferring, the challenging party must explain the basis for its belief that the confidentiality
9
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designalion was not proper and must give the designating Party an opportunity to rcview the
designated material, to reconsider the designation, and, if no change in designation is offered, the
desipnating party must explain the basis for {he designation.

(b)  Judicial Intervemtion. A Party that clects to chailenge a confidentiality
designation muy file and serve a motion that identifies the challenged material and sets forth in
detail the basis for the challenge. Each such motion must be accompanied by a competent
declaration that affirms that the movant has complied with the meet and confer requirements of
this procedure. The burden of pcrsua-sion of jus-éifying that there is good cause for the
confidentiality designation will remain on the designating Party. Ulntl the Court rules on the
challenge, all Parties shall conlinue to treat the materials as they were designated under the 1erns
of this Order. A party will not be obligated to challenge the propriety of a Confidential or
Highly Confidential designation at the time made, and failurc to do so will not preclude later
challenges.

11. Use of Confidential Documents or Iaformation at Ilearings, Pretrial
Coauferences, or Other Public Court Appearances. Nothing in this Order shall be construed to
affect the admissibility of any documeni, material, or information at any hearing, pretrial
conference, ar other public court appearance. Nor shall anything in this Order e construed to
prejudice a party’s right to use at trial or in a hearing bofore the Couwrt any Confidential
Information or Highly Confidential - Attorneys’ Eyes Ouly - Information. A Parly that intends
to present, or which anticipates that another Parly may present, Confidential Information or
Highly Confidential - Attorneys’ Lycs Only - Information at a heating, pretrial conference, or
other public court mppearsnce shall first seek to reach an agreement with the other Parlies

regarding the treatment of such materials. [f an agreement is not possible, the Party shall bring
10

Printed from Centre County Onilne Access - 9/11/2014 12:12:14 PM

9I/TT 39vd H3110d ESEEPLZPIR BT pI8Z/17/60



that jssuc to e Court’s atiention by motion or in a pretrial memorandum without publicly
disclosing the Confidential Information or Highly Confidential - Artoroeys' Eyes Onty -
Information, The Court rmay thereafter make such arders as ars necessary o govern the use of
such documents or Information at a hearing, pretrial conference, or other public court
appearancs, ‘

12. Confidential Information or Highly Confidential Information Subpoenaed,
Ordered Produced or Requested in Other Proceedings.

(a) If a receiving Party is served with a subpoena, an order issued in other civil,
criminal or administrative proceedings, or any other form of compulsory process that would
compe] disclosure of any material or document desipnated in this action as Confidential
Information or Highly Confidential - Attorneys® Eyes Only - Informalion, the receiving Parly
must so notify the designating Party in writing, immediately and in no event more than seven (7)
cowrt days afler receiving the subpoena, c;rder, procéss or request. Such notification muwst
include a copy of the subpoena or court arder.

(k)  lhe receiving Party also must immediately inform tn writing the person or entity
that caused the subpoena, order, process or request o issue that some or all of the material
covered by the subpoena or order is the subject of this Order. In addition, the receiving Party
must deliver & copy of this (hrder promptly to the person or entily that caused the subpocna,

order, procoss or request 1o issue.

(¢)  The purpose of imposing these duties is to alert the interested persons to the
existence of this Order and. to afford the designating Party in this case an opportunity 1o seek
protection of its Confidential Information or Highly Confidential - Attorneys’ Eyes Only -

Information in the court or {ribunal from which the subpocna or order issucd. The designating
11
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Party shall bear the burden and the expense of seeking protection in that court of its Confidential
Information or Highty Confidential - Atforneys’ Eyeé Only - Information, and nothing in these
provisions should be construed as authorizing or encour'aging a receiving Party in this aclion o
disobey a lawful directive from another cowt. The obligations set forth in this paragraph remain
in effeet while the Party has in its possession, custody or control Confidential Information or
Highly Confidential - Attorncys' Eyes Only - Information by the other Party to this case.

13.  Obligations on Conclusion of Litigﬂion.

(a)  Unless otherwise agreed or ordered, '1.his Order shall remain in force after
dismissal or enfry of final judgment not subject to further appeal.

{(b)  Unless otherwise ordered or agreed 1o in writing, within sixty {60} days afier the
final termination of this litigation by settlement or exhaustion of all appeats, all persons in receipt
of Confidential Information or Highly Confidential - Attorneys® Byes Only - Information shall
use reasonablc cfforts o either return such materials and copies thereof to the producing Paxty or
destroy such Confidential Information or Highl;l; Confidential - Attorneys’ Eyes Only -

Information and certify that fact. Such reasonable efforts shall not require the retum or

destruction of Confidentia] Information or Highly Confidential - Attomeys’ Eyes Only -
Information from (i) disaster recovery or business c;:m!im:ity backups, (i) data stored in system-
generated temporary folders or nesr-line storage, (iil) unstructured departed employee dafa,
and/or (iv) material that is subject to legal hold obligations or commingled with other such
material. Backup storage media will not be restored for purposes of returning ay certifying
destroction of Confidential Tnformation or Ilighly Confidential - Aftorneys” Eyes Only -
Information, but such retained information shall continue to be treated in accordance with the

Order. Counsel for the Parties shall be entitled (o retain copies of court papers {and cxhibits
12
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thereto), correspondence, pleadings, deposition and trial transeripts (and exhibits thereto), legal
memoranda, experl reports and aiorncy work product that contain or refer to Confidential
Information or Highly Confidential - Attorneys’ éyes Only - Information, provided that such
counsel and employees of such counsel shall nat disclose such Confidential [nformation or
Highly Confidential - Attorneys’ Eyes Only - Information fo any person, except pursuant (o
court order, Nothing shall be interpreted i a manner that wounld violate any applicable canons of
ethics or codes of professtonal responsibility,

14. Inadvertent prodnction of privileged material. If a Party inadvertently produces
or provides information subjcet to the attorney-client privilege, attomey work product doctrine,
or other applicable privilege or immunity, the disclosure of the inadvertently disclosed
information is not and will not be construed or deemed to be a genéral or specific waiver or
forfeiture of any such privilege, immunity or work produet protection that the producing Party
would otherwise be entitled to assert with respect fo the inadvertently disclosed information and
its subject matter. Where the producing Party informs ﬁm receiving Party that privileged or other
protected information has been disclosed, the receiving Party or Partics (1) must, within ten (10)
busincss days, retury or destroy the specified information and any copies thereof, (i3) rnust not
use or disclose the information watil the efuim of privilege or other protection is resolved, (iil)
must take reasonable steps to retrieve any such information that was disclosed or distrihwed
before the receiving Party was nolified of the claim of privilege or other protection and prevent
any [irther dissemination of the information. Notwithstanding the above, in lieu of promptly
retuming or destroying the specified document ov information, the receiving Party may, within
five (5) business days, seck leave of Court to file the specified document or information under

seal and request a determination of the claim of privilege or other prolection while still
13
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complying otherwise with paragraphs (ii) and (iii). However, the receiving Party cannol asser! ay
a basis for the xelief it secks the fact or circumstance that such privileged documents were

produced. The producing Party also must preserve the information until the claim is resolved.

15. Persons Bound. This Order shall take offect when entered and shall be binding
upon all counsel of record and their law firms, the parties, and persons made subject to this Order
by its terms.

16. No Adwissions or Waiver of Objections. Producing, designating or receiving
Confidential or Highly Confidential - Attorneys’ Eyes Only - Information, or othcrwise
complying with the terms of this Order, shall not: (a) bo construed to affect in any way the
admissibility of any document, testimony, or other evidence at any hearing in or trial of the
action; () prejudice the vights of 2 Party to object to the production of information or material
that the Party docs not consider to be within the proper scope of discovery or protected from
discovery by virtue of the attomey-client privilege, the work product doctrine, or any other
privilege or immuty from discovery; (¢) prejudice the rights of a Party to apply to the Court for
further protective orders and for additional protection [ur that Party's Confidential or [Tighly
Confidential - Attorneys’ Eyes Only - Information; or (d) prevent the Pariies from agreging in
writing.to alter or waive the provisions of protections provided for herein with respect to any

patticular information or materiai,

17.  Order Subject to Modification. This Order shall he subject to modification or

amendment by agrectment of the Parties or by order of the Coutt,
18. TEuforcement. A breach of the terms of this Order is subject to the full powers

and jurisdiction of the Court, including bul not limited to the powers of contempt and injunctive

relief, and shall entifle the non-breaching Party to appropriate sanctions, inciuding but not
14
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limited to all attorneys’ fees and other costy incurred in the enforcement of this Order.

19. Trial. Nothing herein shall govern the procedures to be used at frial, which will

be set by the Court prior to the commencement of trial.

SO ORDERED.

Dmgd;qz i@(/ ¢

Johip B, Leete, Senior Judge
Speo Presiding
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