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PROCEEDINGS

THE COURT: Good morning. Please be seated.
Mr. Lindsay, are you ready to proceed?

MR. LINDSAY: May it please the Court. At
this time, the petitioner calls Jonelle Eshbach to
the stand.

JONELLE ESHBACH
Was called as a witness and having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION

BY LINDSAY:

0. Would you kindly state your name for the
record?

A. Jonelle Harter Eshbach.

Q. And what is your current occupation?

a. I am an attorney in private practice.

0. All right. 1In the years 2008 and 2009, 2011,
and 2012, what was your occupation?

A. I was a deputy attorney general, senior
deputy attorney general at the Pennsylvania Office
of Attorney General.

Q. Did you have any participation in the grand
jury investigation concerning allegations against

Jerry Sandusky?

A. I did.
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0. What role did you have in drafting the grand
jury presentment?

A. I drafted the grand Jjury presentment.

0. I'm going to read a -- I'm reading from the
presentment, and I want to ask you if this is what
you recall writing. "As a graduate assistant,
Michael McQueary put the sneakers in his locker, he
looked into the shower. He saw a naked boy, Victim
2, whose age he estimated to be 10-years-old with

anal intercourse by a na
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assistant was shocked but noticed tha
and Sandusky saw him. The graduate assistar
immediately, distraught.” Do you recall writing
that, ma'am?

A. I wrote that. It was also edited by persons
in the Attorney General's office before it was
published.

0. Did you have a chance to review it before it
was published?

A. Yes.

Q. Ma'am, is that, in fact, what Mr. McQueary
testified to in the grand jury?

A. Verbatim?

0. Yes.
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A. No.

Q. Did Mr. McQueary testify that he actually saw
what he -- what is reported that he saw in this
grand jury presentment?

A. Repeat the question, please.

Q. All right. Did Mr. McQueary testify that he
actually saw what is purported that he said in this
grand jury presentment?

A. Yes.

0. In other words, you're saying his grand jury

against the wall being objected to anal intercourse
by a naked Sandusky. He actually witnessed that?
That's his testimony?

A. His testimony was that he witnessed those
acts.

Q0. Well, did he see them?

A. Yes.

Q. All right. I'd like to call your attention
to late 2011. Did you participate in preparing for
the preliminary hearing of Mr. Sandusky?

A. Yes.

0. Do you recall that there was a meeting at the

Hilton Garden Inn prior to the scheduled preliminary
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hearing?

A. I don't independently remember that right
now.

0. You have no recollection of that meeting?

A. Was it —- depends on, can you tell me who was
present?

Q. I'll do the best I can. I was going to ask
you that question. And I think present -- from
prior testimony, present would have been the

district magistrate judge, Judge Cleland, Mr. Fina,

A Yes
Q. You recall that meeting?
A. I do.

0. And what was —— what do you recall about the
meeting? What happened?

A. Not a whole lot to tell you the truth.

Q. Who called the meeting?

T believe that the Court did.

>

Q. Judge Cleland?

A Or the magistrate district judge. It was to
discuss how things were going to proceed at the
prelim, to the best of my recollection.

0. And what do you recall was discussed?

A. I don't have an independent recollection of
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various things that were discussed.

0. Well, do you recall that there was a waiver
of the preliminary hearing discussed?

a. I do remember that being —- that taking
place, ultimately, that there was a waiver. I don't
recall the discussions at that time.

0. Do you recall there was discussion of whether
or not additional charges would be filed against Mr.

Sandusky?

A. I believe that was discussed.
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A. That we anticipated additional charges
because the investigation was ongoing.

0. Was there any discussion of bail discussed at
that meeting?

A. There may have been. I am sorry, I don't
independently recall.

0. Was there any discussion of the timing for a
potential trial in the case?

A. At that meeting?

Q. Yes, ma'am.

A. I believe there was a discussion of when it
might take place.

0. And what was discussed?

A. I think that the Court may have said a
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potential, a possible time when the case would go to
trial, when it was anticipated it would go. I don't
independently remember which month the Court may
have said. I do remember it was initially scheduled
and then moved.

Q. Was there a record made of this meeting, if
you can recall?

A. I can't recall.

Q. With regard to the Sandusky grand jury
hw ) Z J d

investigation, did you have any role in supervising

Q. And what was that role?

A. The case was assigned to me.

¢. All right. And what did that mean, with
regard to the day-to-day operations of this grand
jury investigation?

A. I worked with the agents and troopers on the
case to investigate the potential charges.

Q. And you were aware of all aspects of the
grand jury investigation?

A. I believe so.

Q. Were you sworn to secrecy, ma'am?

A. T was.

Q. Did you have an opportunity to review what
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was called The Moulton Report?

A. I read The Moulton Report when it came out.

Q. But you haven't looked at it since?

A. I have not.

Q. Did you become aware of a news article that
appeared in the Harrisburg, I think the name of the
paper's The Patriot, on March 30th written by Sara
Ganim concerning your grand jury investigation?

I am aware of that art

A
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Q. And are you aware that -- well, did you
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review 1

A. Yes.

Q. Did it appear that Ms. Ganim had a source of
information concerning your grand jury
investigation?

A. Yes.

Q. Do you know who the source of that
information was?

A. No.

©. To your knowledge, was there any
investigation concerning what the source or who the
source of that information was?

A. Yes.

0. And what was the nature of that

investigation?
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A. Within —--

THE WITNESS: I assume this is covered by my
disclosure order, Your Honor?

THE COURT: I have just received the
disclosure order this morning. I read them quickly.
Let me refer to the specific one.

MS. PETERSON: Your Honor, may we have a
sidebar?

THE COURT: Yes.

(Whereupon, the following discussion was held
at sidebar:)

THE COURT: I just got these orders so I'm
not thoroughly familiar with them. Is this included
within the scope of the order? Have you seen the
orders?

MR. LINDSAY: I have not.

MS. PETERSON: There's two parts to the grand
jury leak allegation. One 1is the premature
presentment that was posted online. The other one
is, who was the source of the information of Sara
Ganim? And as I indicated to the Court yesterday,
there was a request made for a special prosecutor to
investigate that leak. That was denied. However,
it's indicated in Mr. Moulton's report there was an

internal investigation by the Attorney General's
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office. As I indicated yesterday, I don't know
whether that falls within the grand jury secrecy. I
kind of think it does not. It was just the internal
office, you know, trying to find out who it was.

But it wasn't an official special prosecutor
investigation, which is normally how you would
investigate.

THE COURT: I'll let you ask it.

Mr. Lindsay?
BY MR. LINDSAY:

0. Was there an investigation that you're aware
of concerning the source of the information that
provided the background for Sara Ganim's article?

A. Yes.

0. And can you tell us about that investigation?

A. At some point, I approached Attorney Fina,
who was my supervisor, with the concern about
information that appeared to have -- that was made
public by The Patriot that I thought should not be.
And we agreed to set a trap internally in the
Attorney General's office to see if anyone from

within our office would disclose the information.
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No one took the bait from within our office. The
only persons that I know that knew about that were
Mr. Fina and myself.

0. Okay. You indicated, if I could go back and
recapitulate, at some point you spoke to Mr. Fina
about your concerns, right?

A. Yes.

0. And at some point, can you give us a

a. I can tell you that it was after Graham
Spanier, Tim Curley, and Gary Schultz were
subpoenaed in the grand jury.

Q. And why is that particular, or are those
subpoenas significant in you placing this?

A. We made the decision to subpoena those
persons, and very quickly it became public that they
had been subpoenaed.

0. So, you spoke to Mr. Fina and the two of you
decided to, as you put it, create a trap?

A. To see if there was a person within our
office who had access to those subpoenas, who might
reveal a subpoena. And thus, we would know it was
coming from within our agency.

Q. Were the subpoenas part of the trap?

A. Yes.
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Q. Okay. And how did the trap work?

A. We chose someone to subpoena who we thought
might grab the attention of someone who wanted to
reveal information and would then cause that name to
go out there, when we didn't, in fact, issue a
subpoena for that person. We just let the office
records appear to issue a subpoena for that person.

©. All right. And was there any public

done after that?

A. Not to my knowledge.

Q. When Mr. Spanier, Mr. Schultz, and Mr. Curley
were subpoenaed, did that become a public record?

Or did that become public, I guess I should say?

A. Well, it had already been published that they
would appear. I dbn't remember whether or not the
newspaper then published articles about them
testifying. I honestly don't recall. There were so
many articles.

Q. Have you been made aware, Ms. Eshbaugh(sic)
that the -- Eshbaugh, is that how you prnounce it?

A. Eshbach.

Q. Eshbach, excuse me.
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a. It's all right.

Q. Are you aware that the Commonwealth's
position in their PCRA response is that Sara Ganim
could have learned this information from witnesses
who testified before the grand jury? Have you been
so informed?

A. No. I haven't had a discussion with the

Commonwealth's attorney about that.

0. Would that actually be png.q’i'(ﬂp'?
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A. Yes. 1t certainly could be.

Q. Are you
witnesses that you had in front of the grand jury,
if I asked you?

A. I don't have it committed to memory, but I
have a pretty good recollection of what order we did
things 1in.

0. The story appeared March 30, 2011; correct?

A. It sounds correct.

Q. And of the accusers of Mr. Sandusky, only
Aaron Fisher had testified at the grand jury. Do
you recall that?

A. Yes. He would not have been the only
witness, but of the accusers at that time, I think
that's probably correct.

0. And in fact, Zach Konstas hadn't testified
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until June 19, 2011. Do you recall that?

A. I would agree with that.

0. And can we agree that Zach Kon -- first of
all, the article, the information that we're
concerned about concerned a report of a 1998
investigation done. Do you recall that?

A. I recall the report.

0. All right. You recall the report, but that
was part of the article; correct, the 1998

investigation?

TF n 4 : '
If you say if you say it w I'm not

-

going to disagree with you. It was a very long
article.

Q. Would you like to look? Would that make it
better? Whatever you want to do.

A. If the Commonwealth agrees that it's there,
then it's there.

Q. Okay. And there was also information

concerning an investigation involving, I think it's

Central Mountain High School, or something, in 2009;

correct?

A. Yes.

0. And the 1998 investigation was Zach Konstas;
correct?

THE COURT: You could answer that.
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THE WITNESS: Yes.
BY MR. LINDSAY:
Q. And the 2009 investigation, involved was
Raron Fisher; correct?

A. Yes.

Q0. As of March 30th -- well, first of all, Zach

Konstas's mother is Debra McCord. Do you know that?

A. Yes.

Q. And she hadn't testified as March 30, 2011;
is that your understanding?

A It seems likely I don't have the timeline

committed to memory.
Q. All right. And are you familiar with an
individual by the name of Ralph Ralston?
A. Yes.
0. And do you recall that Ralph Ralston was
involved in the 1998 investigation?
A. I do.
Q. And can we agree that as of March 30, 2011,
he had not testified before the grand Jjury?
A. I think the record would speak for itself.
THE COURT: I'm sorry?
THE WITNESS: The record would speak for
itself.

THE COURT: Okay.
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BY MR. LINDSAY:

0. John Sisock was involved in the 1998
investigation; is that correct?

A. Yes.

0. And can we agree that he had not testified as
of March 30, 20117

A. Yes.

Q. And can we agree that Aaron Fisher, who had
testified as of Marc would have no
knowledge about the 1998 investigation?

A. Presumably.

0. As of March 30, 2011, there were certain
people who had testified before the grand jury, law
enforcement officials; correct?

A. Some law enforcement and some non-law

enforcement.
Q Trooper Rossman testified?
A. Yes.
0 Agent Sassano testified?
A Yes.

Q. Did you directly or indirectly provide any
information concerning the grand jury investigation
to Sara Ganim prior to December, 20117

A. No.

Q. Are you aware that Debra McCord claimed to
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have been approached by Sara Ganim about the grand
jury investigation?
A. If -- this information rings a bell.
Q. It rings a bell?
A. But I'm not sure when.
MR. LINDSAY: Excuse me. May I approach the
witness, Your Honor?

THE COURT: Yes.

A. Yes.

Q. All right.

A. It refreshes my recollection.

Q. What's that?

A. It refreshes my recollection.

Q. All right. I just want to read this one
part, and I'1l ask you a question concerning it. It
states here, "On Monday, March 28, 2011, I received
a telephone call from Deb McCord,"™ this is a report
of Corporal Leiter, "who related that she had
received a text message‘from Sara Ganim on this date
at 930 hours. Ganim said in the text, quote,

'Debra, it's Sara, from The Patriot. I just want to




13

14

15

16

17

18

19

20

21

22

23

24

25

19

pass along this agent's name and number. The
Attorney General has expressed interest in helping
you.' McCord did not respond." Are you aware of
this particular text? Were you aware of it at the
time that it was made?

A. I'm aware of the report.

Q. Did you see the report at the time?

A. I would have seen the report at the time.

@
—
o)

e agent's name and number apparently was in

the text; correct?

A. Apparently.

Q. Who was 1it?

A. 1'd have to look at it again.

Q. Sure.

A. There is no name and number.

Q. Right.

A. I don't know who it was.

Q. Okay. Apparently, the date of this report is
March 30, 2011; is that correct?

A. That's the date that appears on the report.

Q. And that would have been at the time when the
issue of the March 30th or 31lst article of Sara
Ganim would have been a hot issue; is that correct?

A. It appeared. Would have been at the same

time.
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Q. Did anybody ask Deb McCord who that agent

was”?

A. I did not.
Q. Did you ask anybody to ask her who that was
in the text?
A. I don't recall.
MR. LINDSAY: Excuse me while I put this

back, Your Honor. I have a tendency to take

BY MR. LINDSAY:
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name of Allan Myers?

A. During the investigation, yes.

0. And who was Mr. Myers during the course of
the investigation, if you can say?

A. He was a young man that we identified as a
possible victim, was acquainted with Mr. Sandusky.
And the agents approached him to interview him about
whether or not he was a victim.

Q. Did you have the results of that interview?

A.  Yes.

0. And what do you recall about the results?

A. Initially, he denied any victimization by

Q. Was there any indication as to whether or not
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this individual was the boy that was witnessed by
Mr. McQueary in the shower?

A. Not initially.

Q. At some point, was that?

a. I believe at some point Mr. Myers said he was
the boy in the shower that was witnessed by Mike
McQueary.

0. And what was his allegation in the subsequent

A. Do you mean —-

Q. If you can recall.

a. —-— when he came forward with counsel
assisting him?

Q. Yes. Yes.

A. That he -- his story wavered, but he
indicated that he was a victim. And that he was the
boy in the shower who would be considered Victim 2
in the presentment.

Q. What's that?

A. Victim 2 in the presentment, he
self-identified.

9. And you accepted that?

A. No.

You identified him as Victim 27

L@

A. No. He identified himself as Victim 2. I




14

15

16

17

18

19

20

21

22

23

24

25

22

didn't.

Q. He was one of the number of people
represented by Mr. Shubin; is that correct? If you
know.

A. I believe he was the first one. I don't
know. I can't recall how many others might have
been represented by Mr. Shubin subsequently.

Q. Did you participate in the trial of this case

A Yes
~ b . o~ .y~ [N, N - -~ A~ ~ ~vvey A~ 4 o~
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that Mr. Myers was being secreted or hidden by Mr.
Shubin?

A. I have a vague recollection of that, nothing
very concrete.

Q. Was there any conflict between the
prosecutors in the case, Mr. Fina and Mr.
McGettigan, with Mr. Shubin concerning this witness?

A. Could you be more specific?

Q. Well, there's been some testimony from, I
believe it's Agent Sassano that there was a
significant conflict between Mr. Shubin and at least
the prosecution team concerning this witness. If
you know -- don't worry about it. Do you know?

A. I remember that there was conflict. But
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there was a lot of conflict with a lot of people.

Q. Mr. Shubin?

A. Mr. Shubin was one of counsel with whom there
was a conflict.

0. You're talking about plaintiffs' counsels?

A. Plaintiffs' counsel, defense counsel.

Q. Who are some of these lawyers that you think

there was conflict with?

THE COURT: Sustained.

0. Did you enter into communications with Mr.
Gillum, Mike Gillum, and Dawn Daniels in the grand
jury investigation?

A. Yes.

Q. How often?

MS. PETERSON: Objection. Relevance.
THE COURT: 1I'll let you start down this road
and then we'll see where it goes.
MR. LINDSAY: Fair enough.
BY MR. LINDSAY:
Q. How often?
A. From the beginning of the investigation?
Q0. Yes, ma'am.

A. We probably had contact, it could have been
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on a monthly or a weekly basis depending upon where
we were in the investigation.

MR. LINDSAY: Excuse me just a moment, Your
Honor. That's all the questions I have of this
witness, Your Honor.

THE COURT: Cross.

CROSS EXAMINATION
BY MS. PETERSON:
Q. A grand jury leak means that someone who was

sworn to secrecy breached that oath and provided

secret information; correct?
A Yes.
Q. You began presenting witnesses to the

statewide investigating grand Jjury in June of 20097

A. Sounds correct.

Q. And from June of 2009 through the time that
Sara Ganim's story was published on March 30, 2011,
none of the witnesses who appeared before the
statewide investigating grand jury were sworn to
secrecy?

A. That's correct.

Q. They were specifically instructed that they
could discuss their testimony with whomever they
chose 1if they chose to do so?

A. Yes.
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Q. They could choose to share that information
with family and friends?

A. Yes.

Q. When Aaron Fisher made his report, his school
was aware of that information; correct?

A. They were.

©. The school district was aware of that

information?

A. They were.
Q. Department of Health and Welfare were aware
of that information?
THE COURT: Which information are we talking
about?
MS. PETERSON: His allegation against Mr.
Sandusky.
THE COURT: The Aaron Fisher report?
MS. PETERSON: Yes.
THE COURT: Okay.
BY MS. PETERSON:
Q. The Department of Health and Welfare was

aware?

A. They were.
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Q. Your investigation led to Mike McQueary in
the fall of 2010; correct? Late fall, early winter?

A. That's correct.

0. And after Mr. McQueary testified, the
administrators, Mr. Curley and Mr. Schultz, also
testified in early 20117

A. That's correct.

0. And it was around that same time that during
the course of your investigation, you received

information about the 1998 report by Zach Konstas?

Q. And once Zach Konstas was identified, he lead
to the other wvictims; correct?
A. Yes.

0. That included Dustin Struble?

A. Yes.
Q. Michal Kajak?
A. Yes.

Q. And Brett Swisher Houtz?

A. Correct.

Q. So even though Zach Konstas didn't testify
before the grand jury until June of 2011, you were
aware of his information in late 2010, early 20117

A. That's absolutely correct.

Q. So would it be inaccurate to say that but for
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Sara Ganim's article on March 30, 2011, the Office
of Attorney General would never have found any
additional victims besides Aaron Fisher?
A. That's correct.
MS. PETERSON: That's all I have, Your Honor.
MR. LINDSAY: I have nothing further.
THE COURT: Thank you. You could step down.
MR. LINDSAY: This witness can be excused.
Unless you want to keep her. She can be excused.

THE CQURT: Yes. You're excused.

MR. LINDSAY: At this time, we call Frank
Fina to the stand.
FRANK FINA

Was called as a witness and having been duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION

BY MR. LINDSAY:

Q. Would you state your name please, sir?

A. Frank Fina.

Q. And by whom are you employed? Or what's your
occupation, I guess?

A. I'm an attorney in private practice.

Q. Have you ever -- or did you ever work for the
Attorney General's office of the Commonwealth of

Pennsylvania?
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A. I did. From 2002, March of 2002, until I
resigned in December of 2012.

Q. Did you participate in the grand jury
investigation of Mr. Sandusky?

A. I did.

Q. In the course of doing that investigation,
did you become aware of an individual by the name of

Allan Myers?

Q. And did you understand that he was

represented by Attorney Andrew Shubin?
A. At some -- at a certain point, yes.

Q. Well, had you had contact with Mr. Myers
prior to Mr. Shubin's representation?

A. I did not. But the state police -- my
recollection is, and it's been probably four years
since I've seen this case file. But my recollection
is that the state police had interviewed Mr. Myers
at some point, and I do not believe at that time
that Mr. Shubin was present or involved. But, you
know, I haven't seen the file in some time.

Q. Do you recall from your own memory what Mr.
Myers said, if anything, in that first interview?

A. Yes. That he had known Mr. Sandusky for some

time; that there had been -- that there had never
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been anything untoward between him and Mr. Sandusky;
Mr. Sandusky had never been inappropriate with him.
Again, I haven't seen this in a long time, but
that's my recollection, is that he told the troopers
that nothing had ever happened between him and
Sandusky.

Q. At some point, did you engage in discussions
with Attorney Andrew Shubin concerning this

individual, Allan Myers?

A. Yes.
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discussions?

A. Well, there was a long history that went on

before those discussions and surrounding those
discussions. So, I don't know if you want me to go
through the history.

0. I do.

A. OQOkay. And again, it's been a long time since
I've seen this file, so just bear with me a little
bit here. Despite the fact that Mr. Myers'had told
state police that nothing had occurred between he
and Mr. Sandusky, we, in the course of the
investigation, sought to talk to him again. Again,
I can't remember exact dates here, I'm going to say

probably 2010, some time in 2010, it might have been
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earlier than that, but I think it was around 2010 or
maybe 2011. And we weren't able to find him. I
think we may have even issued a grand jury subpoena
and tried to serve him with a grand jury subpoena to
have him appear in front of the grand jury. And we
couldn't find him. In the course of looking for
him, I believe the agents became aware of Mr.
Shubin, Attorney Shubin, and contacted him, and

those communications did not result in us finding

I think it was a preliminary hearing, in the cases
of Spanier, Schultz, and Curley, or maybe it was the
preliminary hearing just for Schultz and Curley,
because they were charged separately than Spanier,
that Mike McQueary testified in that preliminary
hearing. It was after that testimony that suddenly
Attorney Shubin wanted -- was going to make Mr.
Myers available to us. And that was a factor in our
evaluation of Mr. Myers.

Q. You say Mr. Shubin was going to make Mr.
Myers available to you. Did he, in fact, make Mr.
Myers available to you?

A. At some point, Mr. Myers was interviewed,

yes.
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Q. What do you recall about that interview, if
anything?

A. I think he was interviewed more than once.
Again, the dates of those interviews, I can't
remember, some time in 2011 I'm going to suspect.
The interviews were significantly different than Mr.
Myers' prior interview. He now said that he had

been sexually assaulted by Mr. Sandusky. He

don't recollect exactly what he said in the

I—i

different interviews. I think there were various,
you know, degrees that he described, perhaps on the
first interview, 1t was not as severe as what he
described in the second interview. He essentially
mirrored what Mike McQueary had testified to
publicly in quite a few details, which we thought --
which caused us some concern.

He specifically -- I recollect that he had the
year wrong, he said that he had been assaulted in
the shower at Penn State by Jerry Sandusky in 2002,
he might have even given a month, I can't remember,
and that was not accurate. What had happened was
Mike McQueary had testified that he couldn't
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remember the year that he observed it, it was either
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2001 or 2002. And I think that -- I think that
there was the possibility that Mr. Myers had
conformed his testimony to Mr. McQueary's
misrecollection of the date. He was also, I think,
asked to draw a diagram of the Lasch Building or the
locker room or the shower or something, and what he
drew was not accurate.

Q. I'd like to fast forward to the trial of this

% effort or 1in

A. During the trial?

Q. At any time, sir.

A. During the investigation, it was my opinion,
I think shared by the investigative team -- I mean,
I can't know what was in everybody's mind, but we
frequently met, we frequently discussed the progress
of the investigation, ideas how to advance the
investigation. I think there was certainly a
consensus that Mr. Myers was not being made
available to us at the direction of Mr. Shubin. It
was a suspicion we all had.

Q. Was that ever investigated?

A. T mean, it was investigated in the sense that

we kept looking for the guy. And we certainly
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wanted to ask him why it was that we were having
trouble —- if we found him, we were going to ask
him, you know, what was going on and why it was that
he seemed to be avoiding us.

Q. Did you —-

A. I mean, the ability to investigate, we were
somewhat limited based upon attorney/client

privilege and a lot of other factors to, you know,

personally ever spoke to Mr. Myers. But I mean, I
do want to say that I spoke to -- I mean, I can't
tell you how many people that I spoke to who were
victims or potential victims in this case. So, I
don't recollect all of them, I spoke to, you know,
dozens and dozens of people. But I don't believe I
ever spoke to Mr. Myers.

Q. You do —-- you are aware that he claimed to be
Victim Number 27

A. There was a point in the case, I believe it
was very close to trial, that yes, he did make that

assertion.
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Q. Can we agree, o Mr,

Myers' allegations, there's, in effect, two parts.




14

15

16

17

18

19

20

21

22

34

The first part that he was the boy in the shower.
And the second part is that he was sexually
assaulted; correct?

A. I'll accept your phrasing, but I think
there's probably more parts to it than that. But
yes, okay.

Q0. Was he -- I take it you're sayving you didn't
believe him?

A. I did not -- look,
evaluation in this case as I did with great many
young men as to whether or not they could be used as
witnesses and could be -- could withstand the
scrutiny and the cross-examination and the due
process that occurs in these cases. Many of these
young men had profound issues in their lives. Many
of them had been severely damaged by abuse and by
their lives. Some had mental health issues. And
some had given dramatically inconsistent statements
and conducted themselves in ways that made them, I
believe, unusable as witnesses in this case. Mr.
Myers would have fallen in that category. I made
that decision. And absolutely.

Q. And your decision was based on the fact that

L LU S B wei ) il i v¥ A i Vi Ll QT W L LA O, _

you felt that he would be a vulnerable witness: 1is

that correct?
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A. It was based on the fact that he would be a
vulnerable witness. It was based on the fact that
things he had said during the interviews were
frankly not accurate. And it was, in part, based
on, you know, his representation. That was
certainly a factor in our decision in using him as a
witness.

Q. With regard to these witnesses, there were

. , . .
nconsistencies vers' test

corract?
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Or his statements; correct?

A. Yes.

Q. Can we agree, Mr. Fina, there was
inconsistencies with with all witnesses'
testimonies?

A. I would agree with that.

Q. And can we agree that virtually all of these
witnesses changed their testimony or their stories,
if you will, as the investigation went on?

A. No. I mean, you know, again, it's a matter
of degree, sir. It is -- you can parse through any
witness's testimony who has given more than one
statement and you can make —-- you can discern
differences in that testimony. Some are material
and some are totally immaterial. So,

don't think you can draw any —- in my opinion, I
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don't think you can draw any comparison between the
inconsistencies in Allan Myers' statements and
those, perhaps, in Aaron Fisher's statements. I
don't see any parallel.

Q. With regard to the rest of them, though, can
we agree that there are dramatic differences between
the initial interview with the police and/or your

agents and their eventual testimony?

A. With every

0. Yes, sir.

A. I'm

Q. Sir, do you recall prior to the preliminary
hearing, there was a meeting at the Hilton Garden
Inn? The preliminary hearing for Mr. Sandusky.

A. I'm trying -- I know there was a meeting at
the Hilton Garden Inn. I'm trying to recollect if I
was present at that meeting or if I was there by
telephone or I was involved before and after by
telephone. I don't have a specific recollection of
being present at that meeting. I'm aware there was
a meeting.

Q. Do you recall who was at the meeting?

A. I know Mr. McGettigan was there. I'm not

sure if Ms. Eshbach was there, she may have been.

I'm not sure if Agent Sassano was there. I believe
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Judge Cleland was involved, and I believe Joe
Amendola was involved. But again, I can't -- I
don't think I was physically there, but I just may
not remember.

0. Do you know who called the meeting?

A. My recollection would -— I would thought -- I

don't know, I think it was -- I think it was Joe
Amendola.
Q. What was the purpose of the meeting?

Q. Was there anything else discussed at that
meeting, if you know?

A. I think there was a discussion about -- it
was related to the waiver, there was a discussion
about bail conditions of release if it was waived.
Things like that.

Q. What were they? Was there a connection
between the waiver and the bail?

A. I think there was. I mean, I think that it
was —-—- again, I don't want to guess, I really don't
think I was there, but I know there was an
arrangement made. We, being the Commonwealth, we
were interested in getting a waiver of the

preliminary hearing, i1f possible. We were prepared
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to go forward certainly. But anything that avoided
the public disclosure of these victims' identities
or avoided cross—-examination of -~ potential
cross—examination of these victims, we were
interested if we couid reasonably avoid. And in
exchange for that, we were willing to make some
concessions, I think on bail and on conditions of

release and on new charges. I recollect we had some
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agreed at that time that with the new charges, we
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trial on the new charges. Or something,
don't remember all the details.

Q. And that was contingent on the waiver then?

a, I believe so. But again, I don't remember
all the details. There was some exchange. There
was some, you know, agreement.

Q. Was there a deal struck at that meeting, if
you know?

A. I think there was —-- I think there was a
consensus. 1 think there was an agreement between
us and everyone involved, that that was -- you know,
it was a good outcome.

0. Why were you interested in the waiver? I

guess you've already said why you were interested in
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the waiver, right?

A. Yeah.

Q. Were you made aware of an article written by
Sara Ganim in late March, 2011, concerning the grand
jury investigation?

A. I don't have a specific recollection of -- if
you could show me the article. I mean, there were a
great many articles about this case.

Q. Here's a copy of the article.

A. Okay. I've read it.

Q. Have you ever seen that, Mr. Fi

A. I must have. I would have read that article,
yes.

Q. Was it brought to your attention by Ms.
Eshbach that there was a concern about grand jury
leaks in that article?

A. I don't remember. I don't remember Jonelle
-- I don't remember Ms. Eshbach specifically coming
to me about that. But if I -- when I read that, and
I'm sure I did, I would have had that same concern.

Q. Why?

A. Any time there is an article that provides
any level of detail or discussion of a grand jury
case, we would have that concern. This was -- T

mean, I will tell you that this was not the only
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article that caused us concern.

Q. What are some of the other articles that
caused you concern?

A. The one that I remember was an article
involving Dr. Dranov and providing some information
about his testimony before the grand jury. That's

the one I recollect reading, and that caused me some

concern.
Q. Dr. Dranov was a witness before the grand
Jury?
n TTn  r.v o~ ~y rrm e A em i £ e Ll R, L
A, ne wado d WlLIlEos PbelOoLle LULlic QJ.d.llU. JULY.

0. And was he subject to grand jury secrecy?

A. No. I mean, one of the —-- you know, one of
the great misrepresentations about grand jury
that's, I think, become frequently discussed over
the last year in Pennsylvania in a lot of the
notoriety I'll call it that grand jury leaks have
received is this idea that grand jury leaks happen
all the time and that they're all illegal leaks.
The Investigating Grand Jury Act of Pennsylvania is
very specific in that witnesses who appear before an
investigating grand Jjury which is different than,

say, a federal indicting grand jury have an
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time that they come in and appear and take the oath
before the supervising judge of the grand jury.

It's a very specific part of the Investigating Grand
Jury Act. And the Commonwealth can only overcome
that right by having a hearing and demonstrating
that by good cause, that's the verbiage in the
statute, that the Court should order the witness not

to tell anybody about their testimony.

the witnesses were given nondisclosure orders,
that's what they're called, by the grand jury judge.
So a lot of these times where things get in the
newspapers, it always alarms us with the
Commonwealth, but our ability to control, stop, and
investigate it is somewhat limited because
oftentimes these are not illegal leaks of
information.

If, for example, Dr. Dranov -- and I'm not
saying this happened, I don't know. If Dr. Dranov
had gone and talked to a reporter and the reporter
then wrote the story about what Dr. Dranov told him
he had testified about, that is not an illegal grand

jury leak. So, I mean that's I think, from where I
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sit, a fundamental truth that has resulted in a
great deal of unwarranted concern and hysteria,
perhaps not in this case but in other cases.

Q. Well Mr. Fina, you said that for some reason
the Dr. Dranov story caused you concern?

A. Yes.

Q. Was it an illegal leak or not?

A. Well, that was something that we tried to

was
or not that leak was proper or not.

Q. All right.

A. I reported it, as I did many times in my
career, to the supervising judge of the grand jury.
In this case, I can tell you I went to Judge Feudale
at least two occasions, maybe more, and told him
that I believed it was possible that there was a
leak and that we should conduct an investigation to
determine whether or not there was a leak.

Q. Was there such an investigation conducted?

A. The Judge attempted to conduct that

investigation. He appointed two special counsel, an

named Ken Brown to conduct that investigation. But
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that investigation was stopped some time after that.

Q. Do you have any idea as to the source of the
information in Sara Ganim's article?

A. Absolutely none.

Q. Were you aware of the grand jury presentment
being improperly placed online in this case?

A. I was very aware of that, ves.

Q. And how did you become aware of that?

A It was

i

erly placed online
g

Q. Right. Well, you saw it?

A. Yeah I mean, we all did. It was -- we
were —- you know, we were outraged and upset and we

took some action because of it.

Q. How did that occur? I mean, how did this
presentment get improperly online?

A. Well, you know, I wasn't there, I don't know.
I mean, what I can tell you is that the agents for
the Office of Attorney General properly filed it
with the district magisterial office. They signed a
sealing —-- the documentation to seal it. They were
very specific as to the date -- this is my
recollection about this. They were specific as to
the date it was supposed to be released. It had
been filed earlier than the date it was going to be

released at the request of the district magisterial
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office.

So in other words, when you file a criminal
complaint, you know, oftentimes, you know, state
troopers or law enforcement officers would just walk
into a district magisterial office and file it and
get the arrest warrant and go. Because this was
such a significant case and a high profile case, we

had, as a matter of consideration as we would often

a lot of details, just a heads up that we were going
to be filing this and we wanted to proceed with the
arrest warrant on -- my recollection is we were
going to do it on Monday. I think -- if I had a
calendar, I could remember. It was a date in
November. And the DJ requested, well, make sure you
bring it in, I don't remember if it was Thursday or
Friday or something before that date.

I believe it was Agent Sassano and Agent
Feathers, I believe there may have been a trooper
involved, went down there, did it properly, were
very clear that this was to be sealed and remain
secret. And that didn't happen. And as a

consequence of that, the Office of Attorney General,
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myself, the Attorney General, Linda Kelly, was
extremely upset to say the least. And there was --
there were extensive discussions as to what to do
about that leak.

Q. Well, what was done about that leak?

A. Hmm?

Q. What was done about the leak?

A. We conducted -- we directed Agent Sassano and
investigation, try to find out what happened. I
everything. I think the consensus was —-- I'm not
saying that we had absolute evidence of this, the
consensus was that someone in the district justice's
office or perhaps the district justice, I don't
know, had either mistakenly or not mistakenly
disclosed it. And then there were discussions in
the office whether there should be a criminal
investigation conducted. And there were discussions
of whether heavy-handed efforts should be taken to
do something about it. The Attorney General was
extremely upset, extremely upset, and she wanted to
take profound action over this.

0. I understand about what people want to do

L (il il 11134 14 L wllc >

when they are upset. Was profound action taken?
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A. The matter -- the decision was made to turn
the investigation over to the Judicial Misconduct
Board, based upon the preliminary investigative
findings that we had, the documentation and
everything, and that's what was done. The
supervising judge of the grand Jjury was also
informed because it was a technical violation of his

sealing order.
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about the sequence of witnesses who were called
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information?

A. You can ask me those questions, I may or may

not.
MR. LINDSAY: Excuse me just a minute.
THE WITNESS: Sure.
MR. LINDSAY: That's all.
THE COURT: Cross.
MS. PETERSON: I have no questions, Your
Honor.

THE COURT: Thank you. You can step down.
We'll take a recess. We'll be in recess until five
minutes to 11.

(Whereupon, a recess was taken.)

THE COURT: We'll be in session. You may be
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seated. Mr. Lindsay, your next witness.
MR. LINDSAY: At this time, the petitioner

calls Joseph McGettigan to the stand.

JOSEPH EDWARD MCGETTIGAN, IIT
Was called as a witness and having been duly sworn,
was examined and testified as follows:

DIRECT EXAMINATION

BY MR. LINDSAY:

0 Would wvorl
Q. O

A. Joseph Edward McGettigan, III.

©
o
51
o
ct
|_A
64}
e
O
&
=
O
(@]
@]
-
T
o
ct
|_1
@]

A. I was an attorney then.

Q. Did you work for the Attorney General's
office?

A. I did.

Q. Were you involved in the defense of Jerry
Sandusky? Not defense, excuse me. Prosecution.

A. 1 was never involved in the defense of Jerry
Sandusky.

Q. I corrected myself, sir. Were you involved
in the prosecution of Mr. Sandusky?

A. I was.

Q. I'd like to call your attention to a period
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prior to the preliminary hearing in this case. Do
you recall a meeting at the Hilton Garden Inn?

A. You'll have to be more specific.

Q. All right. Do you recall the night before
the scheduled preliminary hearing, you participated
in a meeting at the Hilton Garden Inn in State

College, Pennsylvania?

A. Yes.

Q. Do you recall who was present at that
meeting?

n X7 o~ o~

A. 1D .

Q. Who was present?

A. Myself, Mr. Fina, I believe Judge Cleland was
there, the judge who was to preside over the
preliminary hearing was present, Mr. Amendola was
there, I believe. There may have been other persons
present, I don't recall others.

Q. What time of day was this, sir?

A. It was 1in the evening.

Q. Who called the meeting?

A. I think it was by mutual agreement. The
parties wanted to meet.

Q. Would that be Mr. Amendola and yourself?

A. And the Court. Both judges as well.

Q. What happened at the meeting?
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A. You'll have to be more specific.

Q. Well, what was discussed at the meeting? Can
you recall?

A. The disposition of the matter to be heard on
the following day.

Q. Well, can you be more specific about what was
discussed about the disposition of the preliminary

hearing the following day?

.\ Whether there would be testimonv heard or
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whether there would be a waiver of the hearing.

Q. Okay. Was there any arrangement made
concerning whether there would be a waiver of the
preliminary hearing?

A. We agreed -- counselor agreed to waive the
hearing.

Q. Was there anything done in exchange for his
waiver?

A. I believe we allowed -- we agreed that the

conditions of the defendant's bail would remain the

same.
Q. Is there any reason why they would not reamin
the same?

A. It being held for court, his posture would
have changed and bail would have been --

Q. I'm sorry, I can't —-
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A. If he had been held for court, as he would
have been, his posture legally would have changed
and we would have moved for an increase in his bail.

Q. And would the -- was it your position as the
prosecutor in the case, you would have asked for an
increase in bail?

A. Absolutely.

Q. Do you know what you were asking for, in the

way of increase in bail?

S i CTOOST Aiid Al .

A. It would have been a substantial increase. I
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0. And did you agree that if you waived the
preliminary hearing that there would not be an
increase in bail?

A. His bail conditions would remain the same if
he waived the hearing.

Q. Was there anything else discussed at that
meeting that you can recall?

A. I'm sure there was.

Q. Was there a discussion about when the trial
date would take place?

a. I don't recall.
Q. Mr. McGettigan, I'd like to read a portion of
1ir closing argument, and I want to ask you 1if

= =2 = =

recall saying this. I'm referring to page 111.
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A. I will rest on my recollection of the record.
I don't have a specific recollection of my closing.
If the record says I said it, I will agree that I
said it.

0. I'd like to ask you about it. And so, I'd
like to read to you, then we can ask you questions
about it. If you don't mind.

A. If T do mind?

4
If you don't m

(@)

A. And if T do?
Q. I'm going read it.
A, Suit it yourself.
Q. You state, "I'm not --

THE COURT: Now wait, wait. Let's just take
it easy here. You ask the questions, you answer the
questions. And we'll leave the side chatter aside.
Go ahead, Mr. Lindsay.

THE WITNESS: I beg your pardon, Your Honor.

THE COURT: Go ahead, Mr. Lindsay.

BY MR. LINDSAY:
Q. I'm going to read a portion of your closing
argument at page 111. "I'm not wrenching your

heartstrings and I'm not yelling at you. I'm not a
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I'm not a loud-spoken person, and I don't want to
tug at your heartstrings. I want to remind you of
what the substance of this case is about because
it's what happened to those boys. You know what?
Not just those boys, to others unknown to us, to
others presently known to God but not to us. But we
know what the defendant did to them because adults
saw them and adults told you about them." With
regard to the others presently known to God but not

to us, who are you referring to, sir?
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Q. And that would be which? Can you describe
them more than the victims who did not testify?

A. They were given numerical designations.

Q. Victim Number 27

A. Yes.

Q. Victim Number 87

A, Yes.

Q. And then -- do you recall making that
statement, sir?

A. Yes.

Q. All right. At page 140 and 141, the bottom
of page 140, I'm going to read another portion of
your closing argument. "The defendant, he had

wonderful opportunities to speak out and make his
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case. He did it in public, he spoke with Bob
Costas. That's the other thing that happened to me
for the first time, I've been told I'm almost as
good a questioner as Bob Costas I think, or close.
When he had the chance to talk to Bob Costas and
make his case, what were his answers? What was his
explanation? You would have to ask him is that an

answer? Why would someone say that in an interview?

MS. PETERSON: Objection, Your Honor. This

MR. LINDSAY: I thought it was exactly on
point with what the hearing was.

THE COURT: Excuse me?

MR. LINDSAY: I think it was within the
scope.

MS. PETERSON: Your Honor, the 11lth
delineated issues that are the subject of the
hearing today. Mr. McGettigan's comments with
respect to Mr. Sandusky's answers to the Bob Costas
interview is not one of those issues that Your
Honor's ordered testimony be taken in accordance
with.

THE COURT: Does this somehow fal

|_|
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issues that were identified for today?
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MR. LINDSAY: I believe it does. I believe
it deals with the issue of this unknown person. Mr.
—— the suggestion is made in the closing argument,
sir, that he had the chance to talk to Bob Costas
and make his case, you would have to ask him. And I
think that's in reference to the only reasonable
reference that could be, would be to Victim 2 or

Victim 8.

let you make your record. Overruled.

i
D

<
[
-2y

Q. Did you say those things?

A. If the record reflects I did.

Q. And I'd like to refer to a statement made at
page 145. "The defendant's explanation on
television, is there anything else that you missed,
Mr. Amendola read it with great animation. I'm not
sure if there was anything, any other important
information communicated because he didn't provide
you with something that could have been enormously
helpful to us, could have solved many problems
today. I think he's talked about this, you know,
the shower incident, he didn't say and that's little
Johnny who I know now ten years later who lives

around the corner. He forgot the name, he
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remembered the incident clearly. Why did he
remember it? I mean, he showered with a lot of
boys. Why did he remember this particular incident?
He remembered it because he had seen Mike McQueary
and he knew this day would come. He remembered it.
He remembered that day. One thing he didn't, which
he could have provided to Bob Costas, he could have

provided it to anybody at that time, he had the

(

memb Mike McQueary well
not this little boy you're soaping and just being
innocently cleansing to. But he didn't provide that
name to anybody ever, certainly not to Bob Costas.
No, he forgot that." Did you say that?

A. If the record reflects that I did.

Q. Well, do you recall saying it?

A. Yes. Of course.

Q. Can we agree, sir, that your point was that
the boy in the shower who you referred to as little
Johnny is known but to God?

A. I don't understand your question.

Q. Was the point you were making that the boy in

the shower who you referred to as little Johnny is

known but to God? Is that the point you were
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making?

A. My point was that Victim Number 2 was not
known to -- had not identified himself.

Q. But you were certainly aware there was a
person who claimed to be, as you called him, little
Johnny; correct?

A. Yes.

Q. And that person was Allan Myers; 1is that not

correct?

A Yes.
~ ™a Al =y T~~~ - ~am~ =l T~ - - PR et
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way, hidden prior to the trial, this individual by
the name of Allan Myers?

A. I don't understand your question.

Q. Did you receive any information that Attorney
Shubin had secreted him or kept him away from your
investigators prior to the trial?

Yes.
What did you know? What were you told?
Allan Myers was unavailable to us.

That's all?

- R -

We couldn't locate him. Mr. Shubin was
unhelpful in allowing us to speak with his client.
In fact, he was impediment to allowing us to speak

to his client. Prior to the preliminary hearing in
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which Mike McQueary testified, Mr. Shubin would
absolutely not make his client available. We
couldn't speak with him. We couldn't locate him.
Despite our efforts.

Q. Did you ever interview Allan Myers?

A. No.

Q. Have you ever seen him?

A. No.

0. There were other witnesses represented by

Shubin; is that not correct?

T

Q. There was Dustin Struble?

MS. PETERSON: Objection. Relevance.

THE COURT: Sustained. The issue here is not
who Victim 2 was, it was whether or not Mr.
McGettigan misrepresented his opinion about Victim
2.

BY MR. LINDSAY:
Q. Did you believe Victim 2 was Allan Myers?
A. I did not then. I do not now.
Q. And why?
A. For a variety of reasons. And I can tell
you. First of all, Mr. Myers, I believe, was born

in 1987. And that would -- the young boy described

by Michael McQueary was 10-years-old. At the time
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of the incident, Myers would have been at least 14.
Mr. Myers, subsequently, was unable to describe the
location in which the attack occurred. He drew a
diagram which did not match. Mr. Myers, on the
first interview, denied any untoward contact with
the defendant over there. He denied it in an
interview with state police. He subsequently, as I

understand now, arrived at Mr. Amendola's office and

again denied untoward contact with

all vy i ¥y i i

And he only -~ frankly, I never spoke with him.
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he was, in fact, a victim of Mr. Sandusky, more
specifically Victim Number 2, came from Mr. Shubin,
who refused to allow us to contact him and confirm
whatever his client had to say until after Mike
McQueary -testified. And I believe at that hearing,
that one of Mr. Shubin's associates was present to
listen to the details of Mike McQueary's
observations, after which Mr. Shubin attempted to
force Allan Myers on us because he now had, as some
would say, an opportunity to conform the testimony
to that of Mr. McQueary. So there are many reasons
why Allan Myers was not, to me in my mind, then or
now Victim Number 2. At any time.

Q. So at this point, to this day, you believe
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that Victim 2 is known only to God?

A. Well, he's known to that person as well, the
defendant. And at any time, he could have told
anyone who that person was. He declined to do so to
Mr. Costas, he didn't -- I don't know if he did it
to his own attorney. But I sat in a room with him
when he was arrested and waited for his attorney, he

could have told me then because the circumstances of

the victimization of Victim 2 were well known And
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he could at any time have told any number of
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entirely accurate, sir, if I may explain my answer.
He was known to God and the convicted Jerry
Sandusky.

MR. LINDSAY: That's all.

THE COURT: Cross.

MS. PETERSON: I have no questions, Your
Honor.

THE COURT: Thank you. You can step down.

THE WITNESS: Thank you, Your Honor.

THE COURT: May this witness be excused?

MR. LINDSAY: Yes.

THE COURT: You are excused.

THE WITNESS: Thank you, Your Honor.

THE COURT: Anything further?
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MR. LINDSAY: That's all I have today, sir.

THE COURT: Anything further from the
Commonwealth?

MS. PETERSON: No, Your Honor.

THE COURT: Counsel -- we will be adjourned,
or in recess, pending further hearings scheduled for
some later time. Counsel, if I could please see you

in chambers.

MR. SALEMME: Thank vor

END OF PROCEEDINGS
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I hereby certify that the proceedings and
evidence are contained fully and accurately in the
notes taken by me upon the hearing of the within

matter and that this copy 1s a correct transcript of

the same.
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CERTIFICATE

I hereby certify that a copy of this

transcript was furnished and made available to

counsel of record for the parties, advising they had

until September 28, 2016, in which to file any
objections or exceptions to the same. That time
period having elapsed without recording of
objections or exceptions, the transcript is
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ACCEPTANCE BY COURT

Upon counsel's opportunity to review and to
offer objections to the record, the foregoing record

of proceedings is hereby accepted and directed to be

filed.
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Date o) M. Cleland
Senior Judge
Specially Presiding
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