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P R O CEE DI N G S

THE COURT: The purpose of the
proceeding this afternoon is to hear argunent
on the defendant's pretrial notion in limne to

di sm ss and on the habeas corpus petition.

This has really been very well briefed. 1 have
read the briefs. | think I"'mpretty famliar
wth the issues. 1'd |ike to suggest that you

m ght consi der standing on your briefs on the
habeas corpus question and on Victins --

Al eged Victins 2 and 6 -- and focus the
argunent on the counts involving Alleged Victim
8. However, having said that, I'll let you
make whatever record or argunent that you want
to make wth that in m nd.

M. Amendol a.

MR AMENDOLA: Good afternoon, Your
Honor .

THE COURT: Good afternoon.

MR. AMENDOLA: And counsel is acutely
aware that the Court has read the briefs and
|"m not here to recite the briefs and the
information in the briefs. | would sinply
suggest to the Court in regard to Accuser No. 8
-- actually, Alleged VictimNo. 8, since that
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person is unknown or unidentified, that, as the
Court is aware, the hearsay rules initially
really are strictly construed and hearsay
testinmony is generally not favored. The
Commonweal th, it was clear fromthe begi nning
of this prosecution, was going to attenpt to
get the comments made by M. Cal houn in using
the excited utterance exception to the hearsay
rule. Assum ng arguendo, because | know the
Court has given glinpses of its feelings about
that particular part of the accusations rel ated
to No. 8 before, I'd rather focus ny attention
on whether or not -- even assum ng the hearsay
testi nony or hearsay statenents of M. Cal houn
are adm ssible -- whether or not that's
sufficient to sustain the charges.

THE COURT: Fi ne.

MR. AMENDOLA: And | woul d suggest to
the Court that under Barnes, and there's a
couple cases that followed Barnes, that it's
not, because the Commobnweal th has no evi dence,
hasn't indicated it has any evidence other than
what custodi ans can say that M. Cal houn said
to them at various points, supposedly the sane

ni ght that he nade observations, but then |
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woul d suggest to the Court there's no
I ndependent corroborative evidence to establish
that any sort of crime occurred. Now, the
Commonweal th in its brief has referred to
testinony or statements from one of the
custodi ans that he saw sonebody in the shower
earlier that night, and the Commonweal t h has
indicated in its brief that that should be
sufficient as corroborative evidence or
testinony to substantiate the hearsay evidence
to get us beyond the Barnes decision -- which
nmy understanding is, is still the law -- but |
woul d submit to the Court that the Barnes
decision is the law. It's been foll owed
relatively recently, and that, based on that
deci si on and based on the | ack of any
corroboration regardi ng whatever M. Cal houn
saw or didn't see, that his testinony, even if
adm ssi bl e under the hearsay exception or the
excited utterance exception, that there's no
corroboration and those charges should be
di sm ssed.

THE COURT: Before you sit down, maybe
| should ask with regard to Alleged Victim?2

and Alleged Victim6, | understand your
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argunent, but doesn't the jury get to hear the
W t nesses and then decide? | nean, basically,
iIf I"'mreading it properly, it appears it's a
credibility, essentially, argunent. | suppose
M. MQeary could give a nore-anplified
testinony at trial than he gave at the
prelimnary hearing, and M. Curley and M.
Shultz. Wuldn't it be up to the jury to
resolve that? O how do you get around that
probl enf

MR. AMENDOLA: Well, Your Honor, |
have two answers to that. The first answer is
t he purpose of a wit of habeas corpus at the
pretrial stage, as opposed to the prelimnary
heari ng stage, which is a whole different
feature of our crimnal justice system is for
t he Commonwealth to have the right, when
chal l enged, to present testinony at the wit of
habeas corpus proceeding. And, quite honestly,
when | filed that, and |I've done that a nunber
of tines over the years in other cases where
for various reasons the prelimnary hearing was
wai ved, whether it was to apply for ARD,
whet her it was because the Commonweal th nade a

representation there would be a better deal in
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| i ne which maybe didn't pan out and that
thereafter we filed a wit of habeas corpus, at
which, just as recently as a coupl e weeks ago
in this very courthouse, the Commonweal th
brought in witnesses -- there had been no
prelimnary hearing -- and put on a wit of
habeas corpus, and established their case, by
the way. But they did that. And ny position
has al ways been that the wit is very
different, a fundanental constitutional right
as opposed to a legislative right, which is
what a prelimnary hearing is, and | would
si nply suggest to the Court that that woul d be
the renedy for the Commonwealth to put its
W t nesses on, or at |east enough to establish a
prima facie case if it could, and if it did to
the Court's satisfaction, it would proceed.
But waiving the prelimnary hearing did not
mean -- on our format here in Centre County,
there's no indication in our waiver of
prelimnary hearing that you are concedi ng
there is a prima facie case. But that woul d be
my first answer.

The second answer woul d be ny

under st andi ng fromthe testinony, which we
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attached to our original omibus pretrial
notion, was that M. MQeary said he could not
say he saw sexual intercourse. M

under standi ng fromwhat |'ve gl eaned from sone
of the testinony that was made by ot her

W t nesses, such as Dr. Dranov, was that he
asked M. McQueary several tines if he had seen
actual sexual intercourse and he said no. |
woul d submit to the Court that if that is the
case, although there hasn't been testinony

t aken, unl ess those testinonies are going to
change dramatically, | would suggest at | east
some of the charges related to No. 2 m ght not
be appropriate to go before the jury. And the
probl em that we face, Your Honor, in regard to
No. 6 -- maybe 1'l|l address that first --
taking all the evidence we have on No. 6,
because that was fully investigated, No. 6 says
not hi ng sexual ever occurred. |f nothing
sexual ever occurred, we've always believed and
have submtted to the Court -- that's why we
rai sed that particular set of charges in the
writ of habeas corpus -- that there's no crine
that's been commtted, which was the initial

conclusion of the then-sitting, then-presiding
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District Attorney of Centre County, who was a
seasoned prosecutor. Having said that, | would
suggest to the Court that we're faced with a
nyriad of charges, and the nore charges that
are presented to the jury, even if the Court

di sm sses themfoll ow ng the Conmonweal th's
case, that the nore charges that are presented
to the jury, the nore likely it is they're
going to feel that sonething nust have happened
fromall of these various accusers that have
come forward, all these accusations that he
made. And all we have done, Your Honor, is
make a very, very strong attenpt to kind of

gl ean what we believe is a true credibility

I ssue, as is the case in a nunber of the other
accuser's situations, fromthose where it's
pretty obvious on its face there are sone rea
guestions. And we're not even saying that they
have to be conceded. Al we're saying is that

i n those cases where we filed a wit of habeas
corpus, | think the rules call and allow us to
have a hearing on those issues, and if the
rules do and the Court agrees with that, then
the Court could nake that determ nation whether

t hose charges should be presented to the jury.
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THE COURT: | never in ny judicial
career thought |'d have the opportunity to
quote WIIliam Bl ackstone, but | |ooked up sone
Bl ackst one the ot her night thinking about this
probl em of habeas corpus. And historically and
traditionally, once there is a process issued
by a court of jurisdiction pursuant to statute,
that's sufficient to prove the | awful ness of
the confinenment. So how do you get around the
argunent that the process was issued by the
district justice -- that would be a court with
jurisdiction -- pursuant to the statute as a
result of a waiver, no question about that --
and |''mnot questioning the strategy of the
wai ver. | understand why you did that. But
now the only challenge is to the sufficiency of
the evidence. Now, if there had been sone
ot her reason to chall enge beyond the nere
sufficiency question, | could see how the
habeas corpus would lie, but I'ma little
confused as to how, having wai ved, when the
only challenge now is the sufficiency, why
anyt hi ng has changed fromthe | awful ness of the
original wit or the original process, if |

made nyself clear. Maybe | was confusing.
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MR. AMENDOLA: No, | think you have,
Your Honor, and that's certainly an excell ent
argunent that can be nmade on the other side of
this case as to why maybe we shoul dn't have the
right to have a hearing on the wit of habeas
corpus. But | would suggest to the Court, and
| nmentioned the cases in ny brief to the Court
-- | think one was Commonweal th versus Kelly,
where the Suprene Court actually addressed
sufficiency issues that were raised at a wit
of habeas corpus where the charges were
di sm ssed and the Commonweal th appeal ed. And
in the one case, and | believe it was Kelly
Wi thout referring to ny brief, but | believe
M. Kelly had waived his prelimnary hearing
and the Court neverthel ess, when those charges
were di sm ssed, addressed the charges and never
I ndi cat ed once that because Kelly had wai ved
his prelimnary hearing, that the Court had no
need to address those charges because they
shoul d never have been addressed in a wit of
habeas corpus. So although the Suprene Court
hasn't said a person has the right to argue a
writ of habeas corpus who waives his

prelimnary hearing, | think inplicitly, if you
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read cases like Kelly, where that issue came up
and the Court did not address it when it had
every right to address it, that the Court's
failure to address it was inplicitly saying
that a person can raise sufficiency argunents
on a wit of habeas corpus even though he has
wai ved his prelimnary hearing. And that's al
we' ve done here. And as the Court knows, we
didn't raise those docunents where there was a
credibility issue because we realize
credibility is a fact for the jury to decide.
W raised those issues where we felt that we
had | egitimte sufficiency grounds for the
Court to consider pretrial so that if the Court
agreed after a hearing -- and | agree right now
there's no factual basis. That's why we asked
for hearing on it. As the Court may recall, |
filed that with ny omi bus pretrial notion
initially.

THE COURT: Right.

MR. AMENDOLA: And so what we said
was, after a hearing, if the Court agrees with
us that there's insufficient evidence, those
charges or sonme of those charges woul d get

di sm ssed and then we'd have fewer things to
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worry about, fewer charges for the jury to
consi der and perhaps prejudi ce the defendant.

THE COURT: Ckay, but the purpose of
the wit is to test the | awful ness of the
confinenment, correct?

MR. AMENDOLA: | woul d agree.

THE COURT: You're asking that the
wit issue and the charges be dism ssed on the
charges involving Alleged Victim2, 6, and 8,
correct?

MR. AMENDOLA: Correct, Your Honor.

THE COURT: So you're not including
the other alleged victins, charges involving
the other alleged victins?

MR AMENDOLA: That's correct.

THE COURT: And if any one of those
charges were sustai ned, then the confi nenent
woul d be | awful ?

MR. AMENDOLA: Yes, but not on those
char ges.

THE COURT: kay, but the practical
result is the defendant is still confined and
that's what the purpose of the wit is, isn't
it, is to test the | awful ness of confinenent

for any purpose?
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MR. AMENDOLA: But for any nunber of
reasons, Your Honor, that the person may not be
still confined, because let's say
hypot hetically the Court had a hearing and the
Court agreed all the charges related to 2, 6,
and 8 should be dismssed. That would then
give M. Sandusky the right to request | ower
bail, to request naybe a rel ease fromin-hone
detention, so that he still would have the
right to re-argue the issue of being held in
custody, as he is right now under in-hone
detention. So again |'m suggesting to the
Court that there is a basis, |I think, in our
fundanental constitutional rights for someone
to raise these issues. And quite honestly,
Your Honor, |'ve only raised them as the Court
knows, in regard to certain sets of charges.

THE COURT: Oh, no, | understand that.
"' m not suggesting you're overreaching. Now,
the statute says the hearing has to be held
within 20 days. As a practical matter, why
doesn't the trial substitute as a hearing for
the wit?

MR. AMENDOLA: And the trial could,

except our position is that by presenting it
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t hat way, Your Honor, we're prejudicing the
def endant .

THE COURT: Yeah. Gkay. That's a
different --

MR. AMENDOLA: And that's a due
process issue.

THE COURT: -- issue.

VR, AMENDOLA: Yes.

THE COURT: That's a due process
guestion. GCkay. |[|'ve got you. Anything nore
you want to --

MR, AMENDCOLA: No, Your Honor.

THE COURT: Ckay. Al right. Thank

you.
M. Fina, are you arguing?
MR FINA: | am Your Honor.
THE COURT: (kay.
MR. FINA:  Your Honor, as the Court
has al ready observed, | believe that, by and

| arge, these issues have been well briefed by
the parties, although | suppose | feel the
necessity to address sone baseline facts here.

| nmean, the Commonwealth is in a difficult
posture of arguing sufficiency of evidence when

there is no evidence before the Court.
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THE COURT: | under st and.

MR. FINA: | nean, there's an
extraordi nary situation here where there is not
a single fact of record in this case. | nean,
absolutely none. And that is, |I think fair to
say, solely as a result of the decisions of the
def ense pretrial

THE COURT: Al though as regards
Alleged Victim8, the facts aren't really in
di spute, are they, about what you're going to
try to prove?

MR FINA: | think --

THE COURT: At least they are in your

brief.

MR FINA: Well, | think they are,
Judge, and I'l|l address that when we get to
Victim 8.

THE COURT: Ckay.

MR. FINA: But | think, just to -- |
think it's fair to make a bl anket statenent
that facts are necessary for Victim2, Victim
6, or Victim8 to nmake any decision in this
case in terns of the sufficiency, in terns of
the excited utterance, and indeed even in terns
of Crawford, wherein | think the courts have
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been very clear that the first determ nation
that has to be made is whether it's a statenent
that's testinonial in nature. And, you know,
part and parcel of that would be in this case

t he conduct, whether it's an excited utterance,
and 1'lIl go through that |aw then, Judge, but
both the United States Suprene and the

Pennsyl vani a Suprene Court has held very
clearly, actually explicitly, that an excited
utterance is not testinonial for the purposes
of Crawford. So again --

THE COURT: How do you get it in as --
how do you lay the groundwork that the excited
event actually occurred but for the excited
utterance? So you've got that circular |ogic.
| mean, isn't the case | aw you have to have
| ndependent evi dence or evidence i ndependent of
the statenent itself that there was actually an
exciting event?

MR, FINA: | think that the case | aw
I's such, and | could tal k about that, Your
Honor. | would refer the Court specifically to
a case -- well, Commonweal th versus Gay, and
this is not in our brief.

THE COURT: Commonweal th versus?
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MR FINA:X Gay, GRAY, and it's at
867 A.2d 560. It's a 2005 Superior Court case,
and this case really has -- all in one case --
has a fantastic discussion, Your Honor, of
al nost all the issues that present thenselves
here, for exanple, the notion of sufficiency of
evi dence where really the primary evidence, if
not the only evidence, are hearsay statenents,
and it has, | think, an exceptional discussion
about state |law and federal law in that area,
ultimately comng out, | believe correctly,
t hat hearsay statements can indeed be
sufficient enough for a conviction, for a
finding of beyond a reasonable doubt. And it
further has the discussion of what kind of
evidence will assist in vesting reliability in
the truthful ness, the accuracy, of the excited
utterance, and this is reflective of a series
of Suprene Court cases, Pennsylvania Suprene
Court cases, that we do cite, | think
Chanberl ain, Copeland. | think Washington is
the third one that we tal k about.

It's interesting, | think, Judge, and
| don't want to invest too nuch in this, but I

know t he Barnes case is out there. | don't run
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away fromthe Barnes case, but | think the
Bar nes case has a hol ding that can be

di stingui shed fromthis case and that, you
know, | don't think the Suprene Court has
adopted the holding in the Barnes case. They
haven't overturned it, but if you |look at the

Suprene Court cases on excited utterances and

conpare themto Barnes, | think that it can be
di stinguished. | think Barnes nay have
overstated things a little bit. It left the

door open to circunstantial, additional

evi dence that could vest reliability, but |
think they're a little bit different than the
Suprene Court. But Gray tal ks about that. And
| think if you ook at Gray it's interesting,
because Gray was a situation where it's very
clear that the excited utterance was the sole
linchpin, and | use that term because that's a
termthat's been used in Pennsyl vani a cases,
stating that an excited utterance, a hearsay
statenent, can serve as the sole |linchpin
between the crine and the defendant. So |

t hi nk, Your Honor, that that can happen in

t hese cases.

In Gray, there was no ot her evidence
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other than the fact that a police officer could
testify that, after-the-fact, the scene was
consistent in what it was described and that it
was apparent fromthe scene that a crine had
been commtted, but he had no evidence that the
def endant was the one who commtted the crine,
and that's consistent, by the way, with the
case that we cited in our brief -- 1 think it
was Shaffer, Your Honor -- about the linchpin
quote. So, Judge, | don't think that we have
to provide another eyewtness. | think if we
provi de ot her evidence that can be contextual
In nature, that that's sufficient to get us
where we need to be.

And | think in addition, Your Honor --
going back to my original argunment -- | think
t hat evidence has to be heard before any
determ nati on can be made, because | don't know
how you can possibly weigh this evidence
Wi t hout ever having heard any of it and nmake a
| egal determ nati on.

THE COURT: Yeah, | understand that
poi nt, but take this exanple: Four people see
an autonobil e accident here in front of the

court house and nobody sees what happens, but
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obviously the cars collided and steamis going
up and soneone says, "Gee, that guy just ran
the red light." Now, there's no question that
there is an exciting event and therefore
pronpted the excited utterance. Here, you have
got no one seeing an acci dent and someone
saying, "A while ago there was an acci dent at
this corner and that guy caused it." Isn't
that the problemthat we are trying to dea
wth? O am| msstating this in sone way?

MR. FINA: | think -- but we do, Your
Honor, have an eyewitness, and it's the person
who makes the excited utterance.

THE COURT: Right, but the question is
whet her you can get the excited utterance into
evi dence.

MR FINA: Right. And there has to be
a view ng of the evidence. There has to be --
you have to see it. You have to weigh the
nature of it, the timng of it, the tone,
eyew t nesses, how they descri be the person, the
I ndi vi dual who nmade the statenent, all of
t hose --

THE COURT: |'mnot worried about that

part of the foundation. |'m curious about how
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you' re going to establish the exciting event
I tself.

MR. FINA:  Your Honor, | don't think
it's any different than the hom ci de case | aw
that we cite, where --

THE COURT: Except that the police
of ficer goes there and sees the body.

MR. FINA: Right, but he doesn't see
t he defendant, so he has no, you know --

THE COURT: But he knows there's a
crinme.

MR. FINA: He knows there's a crine,
correct.

THE COURT: I ndependently, he knows
there's a crine.

MR FINA:  Yes. Yes.

THE COURT: I ndependently, how do you
know there's a crinme involving Victim 8?

MR. FINA: \What |'m saying, Judge, is,
well, | think there's contextual evidence that
we're going to introduce --

THE COURT: (kay.

MR FINA® -- that would be consi stent
with what the excited utterer says, and | don't

think that that is necessary. | don't think




© 00 ~N o o b~ w N P

N NN N NN R R R R R R R R R R
g D W N B O © 0 N O OO NN W N LB O

23

there's a case out there, not even Barnes, that
says it is absolutely necessary to have anot her
eyewi tness or to have other direct evidence of
the crimnal act.

THE COURT: OCh, no, | didn't say that,
but there has to be evidence of a crine other

than the exciting utterance.

MR. FINA: | agree, Judge.
THE COURT: Ckay. Al right.
MR. FINA: |'mnot disputing that, but

what |'msaying is that | guess we're talking
about degrees here, and let's tal k about

Barnes, which | think is the best exanple of
what you're tal king about. |n Barnes, you have

an elderly gentlenmen who calls the police and

says, "Il've been knocked down and so-and-so
robbed ne. He took $300." The police go
there. | think M. Barnes -- or the victim at

t hat point was unconscious. He dies from
conpletely unrel ated events, according to the
case. |I'mnot sure how that would have
happened, but he dies fromunrel ated events,
and so literally all they put on at trial is
this statement. They don't even try in any way

to determ ne whet her Barnes was even in that
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bui | ding or even in that room or even knew t he
defendant, for that matter. They sinply put on
the police officer who says, "This is what he
said when he called."” | think, Judge, | have
no di spute with that case, but | don't think
that their holding in that case therefore neans
that you can't have contextual circunstantia
evidence. | think if the Commonweal th had
presented in that case that the victimwas in
the apartnment with M. Barnes, for exanple, if
they had interviewed M. Barnes and M. Barnes
admtted, "Yeah, | was there with himat such-
and-such tinme and, yeah, | knew he had $300 in
that drawer, but | didn't take it," that would
change t hi ngs.

THE COURT: Ckay. So your
representation is you' ve got nore than just the
hear say st at enent?

MR FINA:  Yes.

THE COURT: Does this push Crawford to
its limts?

MR FINA | don't think it does,
Judge, because like | said before, both the
United States Suprene Court and the

Pennsyl vani a Suprene Court have, | think, very
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clearly said that an excited utterance isn't
testinonial and doesn't fall under Crawford.
And | think that answers the question.

THE COURT: No, |'m not suggesting
Crawford is controlling, but the principle of
Crawford is can you put a guy in prison when he
doesn't have a chance to cross-exam ne his
accuser?

MR. FINA: Judge, | agree that's the
principle of Ctawford. The appellate courts in
bot h Pennsyl vania and in the federal system
have declined to extend it to the extent that
you' re suggesti ng.

THE COURT: | know I'moverstating it.

MR. FINA: Yeah, | nean, they
recogni ze that principle, but they have |limted
it. They have recogni zed, as with excited
utterance and a nunber of other exanples, where
It doesn't extend that far. There are
circunstances -- | nean, the U S. Suprene Court
and the Pennsyl vani a Suprene Court have sai d,
"We have historically vested such faith and
reliability in excited utterances. W view
those as innately truthful because of the

nature in which they're issued that we are




© 00 ~N o o b~ w N P

N NN N NN R R R R R R R R R R
g D W N B O © 0 N O OO NN W N LB O

26

going to allow these to stand and act as
exception, not only to hearsay, but to
Crawford, and also to stand as -- they can form
the basis, the linchpin, for a conviction."
And, you know, there are a nunber of cases and
we cite them | nmean, Gray is another one
where that's precisely what happened. Gay is
straight up an excited utterance case where
that was the evidence that convicted G ay.

THE COURT: Pre-Crawford?

MR FI NA: No.

THE COURT: Crawford is a 2008 case,
right?

MR. FINA®  Your Honor, Crawford is

di scussed extensively in G ay.

THE COURT: | thought you said G ay
was a 2005 case. Maybe | m sunderstood. But,
in any event, if it is, | wll certainly take a
| ook at it.

MR. FINA:  Your Honor, in the Gay
case there is a really extensive discussion of
the U S. Suprenme Court holding in Crawford,
which is, | believe, a 2004 case.

THE COURT: Ckay. | could be entirely

wong on that. [|'Il take a look at it. Ckay.
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| see the problem Anything nore you want to
argue, M. Fina?

MR FINA: |'ll defer to you, Your
Honor, if there's anything el se you want to
hear about --

THE COURT: No, | said | think | have
I nterrupted your argunent enough. Go ahead if
there's anything nore you want to put on the
record or anything you want to say.

MR FINA: |'mcontent, Your Honor.

THE COURT: M. Anendol a, any
rebuttal ?

MR. AMENDOLA: Your Honor, again we've
briefed this. W have no doubt the Court is
wel | aware of the issues and we're confident
the Court will nake the proper decisions.

THE COURT: Thank you. Was there
anything el se that we needed to do by way of --
do you want to make any further argunent? |
don't want to cut you off.

MR. FINA:  Your Honor, ny coll eague,
Attorney McCGettigan, had, | think, a good
response to the car crash.

THE COURT: Onh, okay. |'manxious to

hear it.
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MR FINA: | nean, just to --
nmean - -

THE COURT: Sure. Go ahead.

MR. FINA: He said that the -- | nean,
t he evidence that we will produce regarding the
janitors and the shower episode, No. 8, would
be the equivalent -- we have people who w ||
have observed the before and after. So, in
ot her words, in the car crash exanple it woul d
be you have an individual who sees the car
crash and issues an excited utterance about it
and then perhaps is unavail able, and then you
woul d have w tnesses who cone upon the crash
scene afterwards who can establish that there
was a crash, and you have w tnesses who can
testify to seeing the cars racing towards each
ot her, but not seeing the actual crash. So it
woul d be circunstantial evidence before and
after that indeed the event had occurred.

THE COURT: Ckay. Al right. Was
there anything else that | didn't nention that
you wanted to discuss this afternoon?

MR AMENDOLA: Yes, Your Honor. |If we
coul d see Your Honor in chanbers?

THE COURT: Yeah, we're going to do
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that. W're going to have a suppl enent al
pretrial.

MR. AMENDOLA: Yes. But there are
sonme matters related to yesterday I'd like to
just clarify.

THE COURT: Ckay. Very well.

MR AMENDOLA: For which we shoul d
have a court reporter.

THE COURT: Ckay. Al right.

Anyt hing further?

(No response.)

THE COURT: Ckay. We'll take about a
10-m nute recess and then neet in chanbers.
Al right. Thank you very nuch.

(Wher eupon, the proceedi ngs were
recessed.)

E ND OV F P R OCZETET DI NG S
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