IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY,
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CIVIL ACTION —-LAW

GRAHAM B. SPANIER,
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Docket No. 2013-2707
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LOUIS J. FREEH, FREEH SPORKIN
& SULLIVAN, LLP, AND FREEH
GROUP INTERNATIONAL

SOLUTIONS LLC,

MEMORANDUM OF LAW IN SUPPORT OF
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I. INTRODUCTION

In a Complaint spanning 112 pages and over 330 paragraphs, Plaintiff
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interference claim against Defendants Louis Freeh and Freeh Group International

Solutions, LLC (“FGIS™). In so doing, and contrary to Pennsylvania’s stringent

claim without pleading any facts.

The tortious interference claim is premised solely on a single email sent by
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012. In that email, Freeh responds to
an email forwarded from Pennsylvania State University (“Penn State” or “PSU”)
Trustee Ronald Tomalis regarding Spanier’s possible employment by the federal
government with the comment:
prosecutors regarding the latest information.” Spanier claims that this vague
reference in a statement to unnamed federal prosecutors cost Spanier opportunities
with unnamed federal government agencies in the undefined U.S. intelligence
community and on an unnamed board of directors. Spanier fails to allege any facts
concerning the chronology of these alleged events. Moreover, Spanier does not
allege that Freeh acted with an improper purpose or made an untrue statement to

those unnamed federal prosecutors. Rather, he merely alleges that Freeh



communicated his belief that “Spanier was not fit for the national security work
that he was being employed to undertake.” Compl. § 250.

Not only is Spanier’s Complaint factuaily deficient, but his tortious
interference claims are barred by the statute of limitations. Spanier cannot state a
claim against Freeh or FGIS because the two-year statute of limitations applicable
to tortious interference claims expired months before Spanier filed his February 1
2016 Complaint.! Spanier alleges that he became aware of the email supporting
his tortious interference claim in October 2013. Accordingly, the statute of
limitations expired in October 2015, without any complaint or writ o

being issued with respect to the tortious interference claim or FGIS.

Spanier’s tortious interference claim (Count V) must be dismissed.’

e
e
7!

Spanier first initiated proceedings against Freeh, Freeh Sporkin & Sullivan
(“FSS™), and Pepper Hamilton LLP as alleged “successor by merger” to FSS by

Praecipe for Writ of Summons on July 11, 2013. The writ noted

! While Defendants recognize that ordinarily a statute-of-limitations argument

must be asserted as new matter, case law supports raising the issue on preliminary
objections where the statute of limitations has expired on the face of the complaint.
See Section II1.B, infra.

2 As explained more fully in the Preliminary Objections to Plaintiff’s

defamation claims filed by Louis J. Freeh and Freeh Sporkin & Sullivan LLP,
those claims also fail to state a claim under Pennsylvania law. Accordingly,
Spanier’s Complaint must be dismissed in its entirety.



“Slander/Libel/Defamation” as the basis for Spanier’s action. Spanier sought

reissuance of the Writ of Summons on August 9, 2013, and, on September 12,

3]

013, Spanier filed a Praecipe to Issue Amended Writ of Summons against Freeh
and FSS alone. Freeh and FSS filed a Praecipe to File Complaint, seeking to
compel Spanier to reveal the substance of his claims. In response, Spanier moved

for a stay of proceedings, which was opposed by Defendants. On February 25,
2014, the stay was granted.

Spanier did not disclose the substance of his claims until March 2015, when
Spanier filed both a Motion to Modify the Stay and a

Parties. On January 11, 2016, the Court lifted the stay and granted in part and

denied in part Spanier’s Motion to Join Additional Parties. Spanier filed his

Spanier premises his tortious interference claim on a single email dated
April 12, 2012, which Spanier alleges he only became aware of on October 7,
2013. Se
forwarded to Freeh’s FGIS email account an article from The Patriot News

representing that Spanier would be working on a national security project for the

have done their homework.” Id. Freeh responded to Tomalis’s email, stating



“Very interesting—we have done our job notifying the Federal prosecutors
regarding the latest information.” Id. § 249.

From this single sentence, Spanier infers that Freeh’s email “reflects action
taken by Freeh stating, to federal officials, that Dr. Spanier was not fit for the
national security work that he was being employed to undertake.” Id.  250.
Freeh’s supposed action “caused a government agency to terminate Dr. Spanier’s
then-current and prospective business relationship.” Id. § 251. Spanier alleges that

in February 2012 “arrangements” were made for Dr. Spanier to serve in a

T TT Q&

“contractual capacity” on projects with the U.S. government and U.S. “intelligence
community.” Id. 49 243-44. He further alleges that in April 2012 those
“opportunities were suddenly withdrawn.” Id. § 245. Spanier later alleges: “As a
resuit of Freeh’s actions, a government agency w
Dr. Spanier was removed from the board of directors of a corporation, and Dr.
Spanier lost out on prospective relations that were reasonably certain to occur.” /d.
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of his existing or prospective employers, and never attaches the contracts upon

which his service in a “contractual capacity” was based.

le to support the belated

assertion of his tortious interference claim, alleging that his claim is timely because

he was not on notice of Freeh’s or FGIS’s alleged interference until he discovered



this email on October 7, 2013. See id. §254. Spanier necessarily concedes,
therefore, that he had no other evidence of any action by Freeh or FGIS to interfere
with his alleged prospective or actual contractual relations.

III. STATEMENT OF THE QUESTIONS INVOLVED

1. Should Plaintiff’s tortious interference claim be dismissed because
P]amtlff has falled to adequately allege each of the elements

Suggested Answer: Yes. Spanier fails to adequately allege each of

the aleamente reanired to establish a fnﬁlnllq interference (‘Imm (]\
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the existence of a contractual or prospective contractual relation

between the complainant and a third party; (2) purposeful action on
the part of the defendant, specifically intended to harm the existing

Pait Ui Uil UMUAVIIMGALIR, OV ARG AR 2 227 L1,

relatlon, or to prevent the a prospective relation from occurring; (3)
the absence of privilege or justification on the part of the defendant;
and (4) the occasioning of actual legal damage as a result of the
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s tortious interference claim be dismissed because

b db. - the statute of limitations?

Suggested Answer: Yes. Tortious interference claims are subject to a
two-year statute of limitations. Spanier pleads that he became aware
of the facts supporting his tortious interference claim in October 2013,
but did not file a writ of summons or complaint based on that claim
until February 2016. Because Spanier’s claims were filed after the
statute limitations expired, the tortious interference claim must be
dismissed.

IV. ARGUMENT

A preliminary objection in the nature of a demurrer tests the sufficiency of

Plaintiff’s complaint. Such a preliminary objection “must be sustained where it is



clear and free from doubt that the law will not permit recovery under the alleged
facts.” Africav. Horn, 701 A.2d 273, 274 (Pa. Commw. Ct. 1997).

Spanier’s meager allegations are insufficient to meet Pennsylvania’s fact-
pleading standards or support any of the four elements necessary to state a tortious
interference claim. Further, Spanier’s tortious interference claim is subject to a
two-year statute of limitations. Based on Spanier’s own allegations
of the facts forming the basis of his tortious interference claim in October 2013,
but did not make any claim based on it or add FGIS as a defendant until February
2016. Accordingly, his claim is time-barred.

A.  Spanier Fails to Plead a Claim for Tortious Interference.

Spanier’s tortious interference claim should be dismissed because Spanier
fails to plead any facts supporting such a claim. In a complaint spanning 112
pages and over 330 paragraphs, Spanier devotes just 5 pages and 21 paragraphs to
the facts surrounding his tortious interference claim. His sparse allegations fail to
plead facts necessary to his claim and are insufficient to state a claim for tortious
interference.

The elements of a cause of action for intentional interference with
contractual relations, whether existing or prospective, are as follows: (1) the

existence of a contractual or prospective contractual relation between the

complainant and a third party; (2) purposeful action on the part of the defendant,



specifically intended to harm the existing relation, or to prevent the a prospective
relation from occurring; (3) the absence of privilege or justification on the part of
the defendant; and (4) the occasioning of actual legal damage as a resuit of the
defendant’s conduct. See Al Hamilton Contracting Co. v. Cowder, 644 A.2d 188,
191 (Pa. Super. 1994).> The Complaint fails to set forth sufficient facts support

any of these elements. Accordingly, this claim should be dismissed.

1.  Spanier Fails to Adequately Allege the Existence of a
Contractual Relationship or Prospective Contractual

Relations.
In the few paragraphs devoted to his tortious interference claim, Spanier

fails to make clear whether he claims that Freeh and FGIS interfered with existing

contractual relationships or whether his claim solely alleges interference with

. Compare Compl. at 110 (“Count V:
Tortious Interference with Prospective Contractual/Business Relations) with id.
19 327, 331 (“contractual and prospective business relations”) (emphasis added).

This lack of clarity evidences the vagueness with which the facts underlying
Spanier’s claim are pled. In any event, Spanier’s allegations fail to support either

claim.

3 Count V is based on interference with contractual or business relations. The

elements of the cause of action are the same regardless of the label attached. See
InfoSage, Inc. v. Mellon Ventures, LP, 896 A.2d 616, 627 (Pa. Super. 2006) (same
elements for tortious interference with business relations claim).



To the extent that Spanier attempts to set forth a claim for existing
contractual relations, he must identify a specific contract between himself and a
third party. See Northstar Waste, LLC v. Lishon, No. 04699, 2004 WL 242623
*1 (Com. PI. Phila. Cnty. Aug. 10, 2004) (citing Strickland v. Univ. of Scranton,
700 A.2d 979, 985 (Pa. Super. 1997)). Without identifying any contract or any
specific third party, Spanier alleges that
projects for the U.S. intelligence community” in March 2012; and (ii) his work was
terminated in April 2012. Compl. 9 244-45. He asserts that Freeh’s actions

relationship. Id. §251. In Spanier’s Claim for Relief, Spanier makes even more

imprecise allegations regarding his existing relationships, asserting that, “[a]s a

[and] Dr. Spanier was removed from the board of directors of a corporation.” /d.

1 330. Pennsylvania rules provide that, where a claim is based on an agreement,

laintiff mus Snpmf'(‘ﬂ” whether the ag

lll\ﬂ 1—/ lllllllll ' v aa - - - - -== 28 YV &R 4 L i i L i
if written, attach the agreement to the complaint. See Pa. R. Civ. P. 1019.
Spanier’s vague allegations regarding an unnamed government agency, an

unspecified board of directors, and the amorphous “intelligence community” fail to

' Each of the unpublished opinions cited herein are included in Exhibit 1.



meet Pennsylvania’s rigorous fact-pleading standards. See Foster v. UPMC South
Side Hosp., 2 A.3d 655, 666 (Pa. Super. 2010).

Spanier’s allegations regarding his prospective contractual relations are
similarly vague and conclusory. Spanier asserts: (i) “[a]rrangements were made
for the opportunity for Dr. Spanier to serve in a contractual capacity on significant
projects that the U.S. government felt he was uniquely qualified to undertake”;
that Freeh’s actions caused an unnamed government agency to terminate a
“prospective business relationship”; and (ii) that he lost out on “prospective
relations that were reasonably certain to occur but

Compl. 9 243, 251, 330.

Courts have held that, to adequately allege tortious interference with

hope or the innate optimism of a salesman,” Glenn v. Point Park College, 272

A.2d 895, 898-99 (Pa. 1971); see Thompson Coal Co. v. Pike Coal Co., 412 A.2d

A66
TFUYU

, 471-72 (Pa. 1979) (the law does not protect a mere “expectation

does not allege facts from which one could determine that a future contractual

relationship was reasonably certain. See Phillips v. Selig, 959 A.2d 420, 428-29

o~
~

Pa. Super 2008) (existing relationship insufficient to support tortious interference

) See also Lackawanna v. Verrastro, 9 Pa. D. & C. 5th 35, 54 (Com. PL.
Lackawanna Cnty. 2009) (sustaining preliminary objections where “no prospective
contractual relationship has been identified by defendant™).



with prospective relations claim); Foster, 2 A.3d at 666 (“no facts are set forth to
support an inference that there was a reasonable probability that Appellant would
enter a contract with any of the named entities™).

“As defined by courts in this Commonwealth, the tort contemplates a
relationship, prospective or existing, of some substance, some particularity, before

o 14l

an inference can arise as to its value to the plaintiff and the defendant’s

responsibility for its loss.” Behrend v. Bell Tel. Co., 363 A.2d 1152, 1160 (Pa.
Super. 1976) (emphasis added). Regardless of whether Spanier claims tortious
interference with existing or prospective contractu

meet this test and allege sufficient facts to establish the requisite relationship.

2. Spanier Fails to Adequately Allege that Freeh/FGIS Acted

For the Specific Purpose of Causing Harm to Spanier or
tha at l:‘wml.m(‘IQ Candunt wae Not Privilacgad ar Tunctifiad

(838 I/EULS S LONGUeT was INOv 1 TIVIIVELVU Vi S USLILIVA.
To establish a tortious interference claim, Spanier also must plead facts
sufficient to support the assertion that Freeh and FGIS acted for the “specific
purpose of causing harm to the plaintiff.” Phillips, 959 A.2d at 429 (citing Glenn,

272 A.2d at 899). Spanier must also allege facts sufficient to establish that “the

defendant’s actions were improper under the circumstances presented.” Id. (citing

10



Restatement (Second) of Torts § 767).° The second and third elements are closely
related. See Glenn, 272 A.2d at 899.

Spanier makes no allegation regarding either Freeh’s or FGIS

’S purpose in
contacting the “federal prosecutors.” Absent an allegation that “[Freeh and FGIS]
took purposeful action specifically intended to harm plaintiff’s business relations
with prospective third parties,” Sp:
interference. Harbor Hosp. Servs., Inc. v. GEM Laundry Servs., LLC, No. 4830,

2001 WL 1808556, at *13 (Com. PL. Phila. Cnty. July 18, 2001).

information and belief, Freeh contacted the unnamed “federal prosecutors”

mentioned in his April 12, 2012 email to state that “Spanier was not fit for the

50. Spanier does not allege that these unnamed “federal prosecutors” would have




















































































































































































































































































