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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY,

GRAHAM B. SPANIER,
Plaintift, :
. Docket No. 2013-2707

LOUIS J. FREEH and FREEH SPORKIN
& SULLIVAN, LLP,

Defendants.
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MEMORANDUM OF DEFENDANTS
LOUIS J. FREEH AND FREEH SPORKIN & SULLIVAN LLP
IN RESPONSE TO THE COURT’S JUNE 30 ORDER
Defendants Louis J. Freeh and Freeh Sporkin & Sullivan LLP (“FSS”)

respectfully submit this Memorandum summarizing the current status of the above-
captioned case in response to this Court’s June 30, 2015 Order.'

PROCEDURAL TIMELINE

I.
e July 11,2013: Spanier initiates this suit by Praecipe for Writ of

Summons.

! Defendants’ Memorandum is organized in the sequence directed by the

Court in its Order. The Court may, however, find it useful to read section IV,
which provides an overview of the factual background of the case, prior to reading

the remaining sections.



August 9. 2013: Spanier seeks reissuance of the writ of summons.

September 12, 2013: Spanier seeks an amended writ of summons.

September 30, 2013: Defendants file a Praecipe to File Complaint,
seeking to compel Spanier to reveal the substance of his defamation
claim against Defendants.

October 18, 2013: Spanier moves for a stay of proceedings, which is
opposed by Defendants. Spanier asserts that during the pendency of the
criminal trial against Spanier and co-defendants Gary Schultz and
Timothy Curley, Fifth Amendment concerns will prevent Spanier from
litigating this case.

February 25, 2014: The stay is granted.

March 25, 2014: Defendants take an interlocutory appeal, arguing that
the grant of a stay will violate their right to remove the case to federal
court because it is not clear Defendants could remove before a complaint

is filed, and the stay presented a risk that the one- year deadline for

removal 1mposed by 28 U.S (“ s 1446 would e CAPHC l.uuu to the ﬁll']g of
a complaint.
June 30, 2014: The Superior Court relinquishes jurisdiction, finding that

the stay order is not an appealable collateral order.

July 9, 2014: Defendants file a Notice of Removal, seeking to remove
this action to the U.S. District Court for the Middle District of
Pennsylvania. Defendants explained that even though no complaint had
been filed, complete diversity of citizenship (and thus federal
jurisdiction) was present and that failing to timely remove the case could
result in the expiration of the one-year deadline for removal imposed by
28 U.S.C. § 1446.

August 8, 2014: Spanier files a Motion to Remand, arguing that removal
is premature because no complaint has been filed.

November 26, 2014: The U.S. District Court for the Middle District of
Pennsylvania remands the case, finding that because no complaint has
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been filed, removal is premature. The Court noted, however, that the

Pennsylvania Superior Court had rejected Defendants’ appeal because a
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federal court may “find an equitable reason to allow defendants to
remove the case outside of the one-year statutory deadiine for removal of
diversity cases mandated by 28 U.S.C. § 1446.” Spanier v. Freeh, No.
CIV.A. 4:14-1316, 2014 WL 6687323, at *2 (MD Pa. Nov. 26, 2014),

attached as Ex. 1. The Court further distinguished cases holding that the
one-year deadline is a strict bar to removal because unlike in those cases,
here “defendants have acted diligently to protect their rights both in this

it o d  cdoa a3 ¥ ] s kA
COuUIl danga 111 Stat€ Court.” id. at ~ 4.

March 18, 2015: Spanier files a Motion to Modify (but not completely
remove) the Stay. Spanier recognizes that in light of his and other
defendants’ appeals to the Superior Court, the delay in the criminal case
may be “indefinite.” In contrast to his position at the time he initially
moved for a stay, where he argued he would be prejudiced by the taking
of any action in this case, Spanier now argues that he would suffer no
prejudice from ﬁling a complaint. Spanier also seeks to initiate discovery
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Spanier simultaneously files a Motion for Leave to Join Additional
Parties in which he seeks to join The Pennsylvania State University
(“Penn State” OR “PSU”) and Freeh Group International Solutions LLC
(“FGIS”) as parties. Spanier attaches as an exhibit to the Motion a 139-
page, 432-paragraph Proposed Complaint, which for the first time, on
two of the 139 pages, disclosed the allegations underlying his claims
against Defendants.

In the Proposed Complaint, Spanier alleges Freeh and FSS “knowingly
and maliciously published numerous false and defamatory statements
concerning” Spanier, see Proposed Complaint 9 3, and that those
statements were “made with actual knowledge of falsity or, at a
minimum, a reckless disregard for the truth.” /d. at § 153. Spanier also
asserts claims for tortious interference with prospective contractual or
business relations against Freeh and proposed defendant FGIS and breach
of contract against proposed defendant PSU.

April 10, 2015: Defendants move for appointment of an out-of-county
judge. Defendants point out that an out-of-county judge had been
appomted in the prev1ous Sandusky-related cases filed in Centre County,
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and that this case involves elements of each of those Pprior cases.




e May 1, 2015: Judge Jonathan D. Grine recuses himself in response to the
Motion.

e Junel,2015: Pre51den Judge Thomas K. Kistler issues an order
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e July 1,2015: This Honorable Court, which was appointed to hear this
matter, dockets an Order of Court requesting that the parties each file
memoranda summarizing the status of this case.

II. THE PENDING MOTIONS

Currently pending before the Court are two motions: (i) Spanier’s Motion to
Modify the Stay, and (ii) Spanier’s Motion for Leave to Join Additional Parties.

A.  Motion to Modify the Stay

Defendants do not object to Spanier’s Motion to Modify the Stay to the

anier seeks to lift the stay and file a complaint.” To the extent that
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Spanier’s Motion seeks to impose lopsided rules on discovery, see, e.g. P.’s Mem.
of Law in Support of Mot. to Modify Stay at 10 (suggesting that discovery should

be “sequenced” to address a purported “information n imbalance” between Plaintiff

and Defendants), or to obtain an order setting the duration of third-party discovery,
id. at 10-11, however, Defendants do oppose the Motion. Rather, the stay

governing this action should be lifted in its entirety as to all parties, and any Fifth

: As noted, the Proposed Complaint contains 432 numbered paragraphs set
forth in 139 pages. Itis, in Defendants’ view, exceedingly and unnecessarily
prolix, and Defendants are considering filing a Motion to Strike to compel Spanier
to file a new Complaint setting forth the gravamen of this alleged defamation
without the lengthy and gratuitous public relations spin.
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Amendment objection by a third party should be dealt with on a case-by-case basis

if it ever arises.
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Defendants oppose Spanier’s Motion for Leave to Join Additional Parties in
its entirety. Joinder of Penn State and FGIS is improper and would result in
prejudice to the existing defendants Freeh and FSS.

[I1I. SUMMARY OF ANY OTHER KNOWN PROCEDURAL ISSUES

Judge Grine did not have the opportunity to enter a briefing schedule on
Plaintiff’s pending motions prior to his recusal. Accordingly, Defendants request
that this Court enter a briefing schedule on Spanier’s pending motions.

1V. ADDITIONAL ISSUES FOR THE COURT’S ATTENTION:

BACKGROUND FACTS
This case arises from the events surrounding the investigation by Freeh and

FSS in 2011 and 2012 into the Gerald A. “Jerry” Sandusky child sex abuse scandal

at PSU.* Defendants respectfully suggest that the Court may find it useful to be

arnmiiaintad o
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3 Sandusky, the former Assistant Coach at PSU, retired in 1999, but had continued
access to PSU facilities including the football locker room pursuant to the terms of

his retirement agreement.
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A. Improprieties Involving Sandusky Are Alleged in 1998 and 2001
1. The 1998 Incident

On May 4, 1998, the mother of one of the children who participated in the
charity organization, The Second Mile, called the University Police Department,
stating that her son had told her that Sandusky had hugged him while showering in
a PSU locker room.

During a conversation between the boy’s mother and Sandusky that was
surreptitiously monitored by officers from the University police department,
Sandusky admitted showering with the boy, but denied that any sexual conduct had
occurred. The University police also conducted a separate interview of Sandusky,
in which Sandusky again admitted showering with the child as well as with other
children. Nevertheless, no charges were brought, and the investigation was closed.

Between May 4, 1998 and early June, when the investigation into
Sandusky’s conduct was closed, Curley and Schultz corresponded several times
regarding the status of the investigation. In a May 6, 1998 email, on which Spanier
was copied, Schultz informed Curley and Spanier that “the Public Welfare people
will interview the individual Thursday.” See Ex. 2. On June 9, 1998, Schuliz
emailed Curley an update on the investigation, informing them that the University
police had “concluded that there was no criminal behavior” and the investigation

was closed. See Ex. 3. Schultz again copied Spanier as well. At the preliminary



hearing on the charges levied against Schultz and Curley in 2011, Schultz testified

that “it would have been a routine kind of way of handling things” for Schultz to
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Hearing at 219, Com. v. Schultz (Com. Pl. Dauphin Cnty. Dec. 16, 2011) (excerpt
attached as Ex. 4).
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In February 2001, Graduate Assistant Football Coach Michael McQueary
reported another incident involving Sandusky. McQueary reported that he had
come back to the support staff locker room on a Friday night and found Sandusky
with a minor boy in the showers. He stated that Sandusky and the child were in
what he described as a “sexual position.”

After Schultz and Curley were informed of the incident, Schultz, Spanier,
and Curley arranged a meeting to occur on February 25, 2001. Handwritten notes
taken by Schultz and dated the same day state, “3) Tell chair[] of Board of Second
Mile 2) Report to Dept of Welfare. 1) Tell JS to avoid bringing children alone into
the Lasch Bldg.” See Ex. 5. As the judge presiding over Spanier’s criminal case
noted, Schultz testified that he believed that he would have consulted with Spanier
regarding this incident, and that he believed that Spanier was aware of the 1998

allegations at the time of the 2001 incident. Mem. Op. at 17, Com. v. Curley, et al.
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(Com. PI. Dauphin Cnty. Jan 14, 2015), attached as Ex. 6. Curley also testified

that he had reported information regarding the event to Spanier. See id. at 14.
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stating that he “was uncomfortable with what we agreed were the next steps. I am

having trouble with going to everyone, but the person involved. I think I would be

received.” See Ex. 7 (highlighting added). Curley further proposed that he

“would indicate we feel there is a problem and we want to assist the individual to

agency, he would tell “the individual” not to bring “his guests” to PSU facilities.

1d.

Later in the day, Spanier responded to Curley’s email, stating that the
approach Curley proposed is “acceptable to me.” Spanier further stated, “The only
downside for us is if the message isn’t ‘heard’ and acted upon, and we then
become vulnerable for not having reported it. But that can be assessed down the
road. The approach you outline is humane and a reasonable way to proceed.” /d.

No further action was taken with regard to this incident. Sandusky was not
reported to the Department of Public Welfare or to the police and no further

investigation occurred. No effort was made to identify the child or contact his

parents.



According to the findings of the Thirty-Third Statewide Investigating Grand

Jury (“Grand Jury”) impaneled to investigate the allegations against Sandusky,

when Sandusky was finally arrested and criminally charged in 2011.

B. A Grand Jury Investigates Allegations of Wrongdoing at PSU

In 2009, the Grand Jury was impaneled to investigate allegations of
misconduct by various individuals in connection with the handling of the Sandusky
child abuse scandal. Following its investigation, the Grand Jury issued a 23-page
summary of its findings of fact on November 4, 2011. In its findings, the Grand
Jury summarized the testimony on which its findings of fact were based:

Curley testified that [a Penn State] graduate assistant
reported to [Curley and Schultz] that “inappropriate
conduct” or activity that made him “uncomfortable”
occurred in the Lasch Building shower in [2001]. . . .
Curley testified that he also advised Penn State
University President Graham Spanier of the information
he had received . . . and the steps he had taken as a
result. . . . Spanier testified to his approval of the
approach taken by Curley. Curley did not report the
incident to [PSU] Police, the police agency for the
University Park campus or any other police agency. . . .

Schultz conceded that the report the graduate assistant
made was of inappropriate sexual conduct by
Sandusky. ... Schultz  confirmed that  University
President Graham Spanier was apprised in [2001] that a
report of an incident involving Sandusky and a child in
the showers on campus had been reported by an
employee. Schultz testified that Spanier approved the
decision to ban Sandusky from bringing children into the

9



football locker room and the decision to advise The

Second Mile ([charity organization] of the [2001]
incident.

Spanier . . . testified that Curley and Schultz
came to him in [2001] to report an incident with Jerry
Sandusky that made a member of Curley’s staff
“uncomfortable.” Spanier described it as “Jerry
Sandusky in the football building locker area in the
shower [ | with a younger child and that they were
horsing around in the shower.” . . . Spanicr denied that it
was reported to him as an incident that was sexual in
nature and acknowledged that Curley and Schultz had not

indiratad anv nla +n vannrt tha mattar ta anv laws
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enforcement authority. . . . Spanier also denied being
aware of a 1998 University Police investigation of
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Nov. 4, 2011 Grand Jury Presentment at 8-11, attached as Ex. 8. The
Grand Jury found that “the sexual assault of a minor male in [2001] should
have been re
and/or a law enforcement agency,” but that no report was made. /d. at 12.

C.  Freeh and FSS Are Retained to Investigate PSU’s Handling of the
Sandusky Matter

Seventeen days after the Grand Jury’s findings were revealed, PSU
announced that former United States District Court Judge and Director of the
Federal Bureau of Investigation Louis Freeh and the law firm FSS had been
retained as Special Investigative Counsel to conduct an independent inquiry into

PSU’s handling of the allegations against Sandusky.



Over the next seven months, Freeh and FSS performed a far-ranging

investigation of the facts surrounding the allegations against Sandusky. On July

y
D

vractioativa ~1ncal Raogardina
LVOSUZAi VO LOULISOL NCEdlULlE

19 AN1TNY LQC nlaccad +h
14, ZULZ, OO ICICASCU Ll

[¢]
e
(¢}
o]
&}

Actions of The Pennsylvania State University Related to the Child Sexual Abuse
Committed by Gerald A. Sandusky” (the “Report”)." As detailed in the Report,
‘rech and FSS condu
knowledgeable individuals, reviewed over 3.5 million pieces of electronic data and
documents, and summarized their findings in a 162-page report supported by over
700

Consistent with the Grand Jury’s initial findings, the Report concluded, inter

alia, that various PSU officials had been informed of inappropriate behavior by

undertaken and no report made to state authorities. The Report concluded, among
other things, that “[d]espite their knowledge of the criminal investigation of

19981, Spanier, S

b

........ chultz, Paterno and Curley took no action to limit
Sandusky’s access to Penn State facilities or took any measures to protect children

on their campuses,” Report at 39, and that despite “having prior knowledge of the

1998 child sex abuse allegation against Sandusky,” Spanier, Schultz, and Curley

See http://progress.psu.edu/the-freeh-report.

11



did not inform any law enforcement agency about the allegation against Sandusky

in 2001. Id. at 64.
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Based on newly discovered documentary evidence, including the emails
cited supra, the Investigating Grand Jury issued a supplemental presentment on
November 1, 2012. Nov. 1, 2012 Grand Jury Presentment, attached as Ex. 9. In
the supplemental presentment, the Grand Jury concluded that Spanier had
“engaged in a repeated pattern of behavior that evidenced a willful disregard for
the safety and well-being of minor children on the Penn State campus.” Id. at 33.
The Grand Jury found that “the first response [to the 2001 incident] should have
been an immediate report to law enforcement,” id., but instead, Spanier had
“endorsed the plan of action that involved circumventing any outside agency” even
though he “recognize[d] the potential consequences for their failure to report” that
activity to authorities. /d. at 18.

The Grand Jury further concluded that Spanier, Curly, and Schultz
“endangered the welfare of children by failing to report the [2001] incident
witnessed by Michael McQueary to any law enforcement or child welfare agency,”
and that “[t]here was never any effort made to locate, identify, or otherwise protect
Victim 2 from foreseeable future harm.” Id. at 34. Instead, the Grand Jury found,

“[t]he continued cover up of this incident and the ongoing failure to report placed



every minor male child who would come into contact with Sandusky in the future
in grave jeopardy of being abused.” /d. at 35. The Grand Jury concluded that as a
f - M P . A - _ _ . - am t e S m
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endangered” five victims and “allowed Sandusky to abuse them between 2001 and

2008.” Id.
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testimony before the Grand Jury, had “engage[d] in many acts to obstruct justice,”

id. at 38, and failed to report an allegation of sexual assault that should have been

fnr TI‘I"‘I

| o
Ywi 1vi: &

E. Atthe Prehmmary Hearing on the Charges Against Spanier, the
(8 r

A preliminary hearing on the charges was held on July 29-30, 2013. The
hearing lasted for two days, during which the Office of the Pennsylvania Attorney
General and counsel for Defendants Spanier, Schultz, and Curley presented
evidence and argument on the charges, and conducted examinations of eight
witnesses. Following this adversarial presentation, Magisterial District Judge
William Wenner found the evidence sufficient to establish a prima facie case

against the defendants. Spanier was subsequently indicted on eight charges



including perjury, endangering the welfare of children, obstruction of an
investigation, failure to report child abuse and criminal conspiracy.’

F.  Spanier’s Attack on the Charges Lodged Against Him

In response to his criminal indictment, Spanier has engaged in a multifaceted
campaign to publicize his version of the events that occurred at PSU, including not

only providing multiple interviews to media sources such as ABC News and The

New Yorker magazine,” but also the filing of this lawsuit almost a year after the
Report was released. Spanier and his counsel have to this day been vocal
regarding their views on the Penn State/Sandusky scandal, the Report, and this
very suit, despite the fact that it has been stayed at Spanier’s request since February

2014. Just this month, Spanier’s counsel Libby Locke submitted a letter to the

Philadelphia Inquirer referring to the Report as “character assassination” and

) See, e.g., Jenna Johnson, Former Penn State President Charged in

Chvvortion with Sandicly Craco Wachinoton Poct (Nn\/ f 20120
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http.//www.washmgtonpost.com/local/educatlon/former-penn -state-president-
graham-spanier-charged-in-connection-with-jerry-sandusky-
case/2012/11/01/d7cdd282-243e-11e2-ba29-238a6ac36a08 story.html.

Spanier’s criminal trial remains ongoing. On January 14, 2015, Judge Todd
Hoover issued an order refusing to dismiss the criminal charges against Spanier
and co-defendants Schultz and Curley. The defendants in the criminal case have
appealed that ruling to the Superior Court, and the criminal case is stayed pending
the resolution of the appeal.

6 In fact, this pattern of public statements began even before Spanier was
criminally charged. See Nov. 1, 2012 Grand Jury Presentment at 39 n.25 (“It
should be noted that Spanier continues to misiead with numerous public statements
that contain demonstrably false statements.”).
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stating, “That is why Dr. Spanier, as my legal client, filed a defamation action
against Louis Freeh.” Libby Locke, Letter to the Editor, Philadelphia Inquirer

DU, SO M,

(July 1, 2015), http://www.philly.com/philly/opinion/in / 531.h
Y phiy/op

uirer/311093531 . html.
G. Spanier’s Claim for Defamation

Following the Investigating Grand Jury investigation and the indictment,
led a claim for defamation against Freeh and FSS based on the findings
of the Report. Despite the prolixity of Spanier’s Proposed Complaint, the essence
of his claim consists of the statements listed in a single paragraph on pages 107 and
108 of the Proposed Complaint, which Spanier alleges are defamatory. See Ex. 10.
Spanier alleges that the Report defamed him by finding that he “failed to protect
against a child sexual predator harming children for over a decade,” that he
“empowered Sandusky to attract potential victims to the campus and football
events by allowing him to have continued, unrestricted and unsupervised access to
the University’s facilities and affiliation with the University’s prominent football

program,” and that he “fail[ed] . . . to adequately report and responds to the actions

of a serial sexual predator.” Proposed Complaint § 283; see Ex. 10.

7 The Editorial to which Ms. Locke was responding had little, if anything, to
do with Freeh or even the Sandusky affair.
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Dated: July 30, 2015
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MEMORANDUM
MALACHY E. MANNION, District Judge.

*1 This case's unusual procedural background has brought
it before this court for a determination of whether its removal
to this venue was proper and whether plaintiff's motion to

wasmanmd tha snnétar +ha M tn
remand the matter to tne {entre \JGuﬂt:y Court of Common

Pleas must be granted. Pursuant to Pennsylvania procedure,
plaintiff commenced this action by filing a writ of summons
in state court on July 11, 2013. Because there is a criminal
matter underlying the instant suit, the state court judge stayed
the case pending resolution of the criminal case, and, despite
defendants' attempts to fight the stay and force plaintiff to
file a complaint, no complaint has yet been filed in the case.
Anxious that if they did not remove the case within 28 U.S.C.
§ 1446(c)(1)'s one-year time limit on the removal of diversity
cases, their path to federal court would be permanently barred,
defendants removed the case on July 9, 2014 despite the fact
that no complaint had been filed. Plaintiff moves to remand
on several bases, including that the removal was premature
because no initial pleading has been served in the case. After
considering briefs and oral argument on the matter, the court
has determined that the removal was premature and that the

case must be remanded to the Court of Common Pleas of
Centre County.

I. BACKGROUND

Plaintiff Graham Spanier is a former president of the
Pennsylvania State University (“Penn State”). During his
tenure, the sexual abuse of children by former Penn State
football coach Jerry Sandusky came to light. In November
of 2012, plaintiff was charged with various crimes in
rerisylvama state court in connection with the Sandubl\y

matter. No date has been set for trial in the plaintiff's criminal
case.

Plaintiff instituted this suit against defendants Louis Freeh,
Freeh Sporkin & Sullivan LLP (“FSS”), and Pepper Hamilton
LLP by filing a writ of summons in the Centre County Court

of Common Pleas on July 11, 2013, He filed an amended writ
of summons against Louis Freeh and FSS on Septcmber 12,
2013, dropping Pepper Hamilton LLP from the case. The civil
cover sheet for the state court writ indicates that *“‘slander/
libel/defamation” is the cause of action for the suit, (Doc. /-2,
at 2), a claim arising from the report issued by Freeh and FSS

in connection with its investigation of the Sandusky matter.

After receiving the amended writ, defendants ruled plaintiff
to file a complaint. (Doc. /-5). Instead of doing so, plaintiff
moved to stay the 2 proceedings in the civil case until his
underlying criminal case is resolved. Defendants opposed the
motion. A hearing on the stay was held in January 2014.
Pennsylvania Court of Common Pleas Judge Jonathon Grine
applied the six-part test governing whether a stay ought to
be entered to protect a party's Fifth Amendment privilege,
and determined that the balancing of the factors led to a
conclusion that issuing the stay was appropriate on February

25 2014 fnm- = A\ nofonﬂnntc mn\rpﬂ fnr recons dvra.}nn
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of the decision to impose a stay, but their motion was denied.

*2 Defendants then appealed the motion to stay to the
Superior Court of Pennsylvania, arguing various positions,
including that the decision to stay the case put their right to
remove the case to federal court in jeopardy. The Superior
Court denied the appeal for lack of jurisdiction on June 30,
2014, because the order to stay proceedings did not qualify as
a final appealable order. The Superior Court noted its belief
that the claim would not be irrevocably lost if review were
postponed untii judgment in the case was final, because there
is a chance that a federal court would find an equitable reason
to allow defendants to remove the case outside of the one-year
statutory deadline for removal of diversity cases mandated




Spanier v. Freeh, Shp Copy (2014)

2014 WL 6687323

by 28 US.C. § 1446.Following the denial of their appeal,
the defendants removed the case to this court on the basis
of diversity jurisdiction pursuant to 28 U.S.C. §§ 1332,1441,
and 1446. (Doc. /). Plaintiff moved to remand the case to
the Court of Common Pleas of Centre County. (Doc. 7). The

matter has been briefed, (Docs.8, 18, 21 ), and the court heard
7 n n Nnvpm}\pr 1 A.
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il. STANDARD OF REVIEW
“Under 28 US.C. § 1441(a),
remove civil actions from state court to federal district court

defendants may generally

so long as the district court would have had subject-matter
jurisdiction had the case been originally filed before it.”4.S.
ex rel. Miller v. SmithKline Beecham Corp., 769 F.3d 204,
208 (3d Cir.2014). Upon a motion to remand a removed

antinn

acuodn, thy em ra tha hurden nf demongtrating

aving narty haa
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that removal was proper. Scanlin v. Utica First Ins. Co., 426

F.Supp.2d 243, 246 (M.D.Pa.2006) (citingBoyer v. Snap—On
Tools Corp., 913 F.2d 108, 111 (3d Cir.1990)).“The party
asserting jurisdiction bears the burden of showing the action
is properly before the federal court.”/d.“[R]emoval statutes
‘are to be strictly construed against removal and all doubts
should be resolved in favor of remand.” “ A.S. ex rel. Miller,
769 F.3d, at 208 (quotingBatoff v. State Farm Ins. Co., 977
F.2d 848, 851 (3d Cir.1992)).

ITL DISCUSSION

Defendants removed this action despite that fact that no
complaint has yet been filed in the case. Defendants represent
that they took this course of action to protect their rights
because, due to the stay of the proceedings in state court, their
ability to remove the case within the constraints presented by
various sections of 28 U.S.C. § 1446 has been jeopardized.

28 US.C. § 1446(b)(1) provides that:

115
The notice of removal of a civil action

or proceeding shall be filed within 30
days after the receipt by the defendant,
through service or otherwise, of a
copy of the initial pleading setting
forth the claim for relief upon which
such action or proceeding is based,
or within 30 days after the service of
summons upon the defendant if such
initial pleading has then been filed in
court and is not required to be served

on the defendant, whichever period is

shorter.
Vhile 28 U.S.C. § 1446(b)(3) provides that:
“.. if the case stated by the initial
pleading is not removable, a notice of
removal may be filed within 30 days
after receipt by the defendant, through
service or otherwise, of a copy of an
amended pleading, motion, order or
other paper from which it may first be
ascertained that the case is one which

is or has become removable.”
And finally, 28 U.S.C. § 1446(c)(1) states that:

“A case may not be removed under
subsection (b)(3) on the basis of
jurisdiction conferred by section 1332
more than 1 year after commencement
of the action, unless the district court
finds that the plaintiff has acted in bad
faith in order to prevent a defendant

from removing the action.”

Defendants removed this case on July 9, 2014 in order that
it not be beyond the one-year removal limit imposed by
§ 1446(c)(1), which some courts have ruled is an absolute
bar on removal that begins to run at the time of a filing
of a writ of summons, which, under Pennsylvania law,
properly commences an action. Pa.R.Civ.P. 1007 However,

thav failad t with 8§ 1AAARY 1)

" rarea no th wr s
, Il 13a11CG O wWild § 1595001 ).

in removing the case comply w
The Third Circuit has determined that the 30-day period
under § 1446(b)(1) begins to run on/y when a complaint,
and not merely a writ of summons, has been filed. Sikirica
v. Nationwide Ins. Co. ., 416 F.3d 214, 223 (3d Cir.2005)
(relying on Murphy Bros., Inc., v. Michetti Pipe Stringing,
Inc., 526 U.S. 317 (1999} ). In other words, while a writ of
summons commences an action under Pennsylvania law, it
“can no longer be the ‘initial pleading’ that triggers the 30—
day period for removal” under § 1446. /d.

Here, there is no dispute that no complaint has been
filed in this case. Without such a complaint, the removal
is premature. “[Plarties are forbidden from filing notice
of removal prematurely, prior to the time when grounds
for removal are apparent .”Stephens v. State Farm Fire
& Cas. Co., 2014 WL 1784686, at* 2 (Mar. 24, 2014
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MD. Pa20i4). A writ of summons under Pennsylvania
law “merely contains the plaintiff's name, the defendant's
name, and notice that an action has been commenced,
with the county, the date, the name of the prothonotary
or clerk, and the deputy.”Sikirica, 416 F.3d, at 222. Such
information is not sufficient to give a defendant notice “what
the action is about.” Id, at 223. The writ of summons in
this case is just such a bare-bones document as described
m Sikirica.The court appreciates that complete diversity
may exist in this case and that federal jurisdiction may
possibly be proper. However, in addition to diversity the
court must determine that the amount in controversy exceed
$75,000.00. No such information can be gleaned from the
summons. Because “the complaint is the operative document
for removal,” and there is none in this case, see In re Avandia
Marketing, Sales Practices and Products Liability Litig., 941
F.Supp.2d 568, 571(E.D.Pa. 20]3) the motion to remand
must be GRANTED as a proper d

premature.

*4 The court recognizes that the unusual circumstances of
this case have put defendants in a difficult position as to
their ultimate ability to remove the case to federal court,
because once a complamt is filed and the defendants are able

1¢ nocgihle that a Fbr‘nrn'l court /\nn]r‘ rn]p ﬂ'u:f
S icig inal a

the year time limit for removal of § 1446(c)(1) has elapsed.
The court also recognizes that defendants have acted, both in
their actions in state court and here, to protect their ability
to remove the case. Nevertheless, the court must remand the
case as it is guided by several principles.

First, it is well-settled that the removal rules are to be
read strictly, and to favor remand. 4.S. ex rel. Miller, 769
F.3d ar 208. Here, it is clear and undisputed that the
removal was prematurc. Second, because the removal is
premature, whether the case will be removabie at a later date
is not something that the court can determine now. There
is no document from which the court can determine the
removability of this action, and defendant does not dispute
that fact in asking the court to rule that the one-year limit
does not apply. But defendant's desire for a ruling on the
effect of § 1446(c) cffectively asks the court to make a

fuiture
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determination that it will have jurisdiction in
and, as “a ruling on the court's jurisdiction in the future
would ‘constitute nothing more than an advisory opinion
based on a hypothetical scenario,” * the court cannot make
that determination at this time. /n re Rickel Home Centers,
Inc., 209 F.3d 291, 307 (3d Cir.2000) (citing Moore's Fed.
Practice § 101.75 (3d ed. 1999)) .While it is conceivable that

the case will be removable in the future, it is also conceivable
that it will not be so. As noted by counsel at the oral argument,
plaintiff is evaluating whether to add additional parties and
claims that might have the effect of destroying diversity
jurisdiction.

Third, the law on the applicability of the one-year limitation
is not firmly settled in this Circuit, and it is far from clear
whether or not defendants would be barred from removing
the case in the future. On one hand, some district courts have
ruled that the one-year limit on removal is an absolute bar that
runs from the date of the commencement of an action by filing
a writ of summons. See Donato—Cook v. State Farm Fire &
Cas. Co., 2009 WL 2169168 (M.D.Pa. Jul.20, 2009); Penn
Patio Sunrooms, Inc. v. Ohio Cas. Ins. Co., 2008 W1 919543
(M.D.Pa. Mar.31, 2008); Namey v. Malcolm, 534 F.Supp.2d
494 (M.D.Pa.2008); Kowalski v. PBM Logistics, LLC 2012
WL 3890249 (M.D.Pa. Aug.6, 2012); Samii v. Allstaie Ins.
Co., 2010 WL 3221924 (E.D.Pa. Aug.12, 2010).

However, there are arguments supporting defendants'
position as well. In the majority of the above cases, the
defendants had taken no action to force plaintiffs to file
complaints in a timely fashion, thus leading the courts to
find that defendants wer

e at least narha”\r resnonsible for
¢ at lea sSponsioie for

aiLidisy

their own untimeliness in removing the cases. This case is in
stark contrast, as defendants have acted diligently to protect
their rights both in this court and in state court. Further, at
least one district court in Pennsylvania has held that a stay
in state court tolls the running of the one-year limitation in
§ 1446. See Cabibbo v. Einstein/Noah Bagel Partners, L.P.,
181 F.Supp.2d 428, 430 (E.D.Pa.2002).

*5 What is more, several courts have disagreed with the
above cases as to whether the one-year limit serves as an
absolute bar and runs from the filing of a writ of summons.
See Parker Hannifin Corp. v. Federal Ins. Co., 2014 WL
2457408 (W.D.Pa. May 29, 2014) (citing Sikirica, 416 F.3d
at 220 in holding that the plain language of the statute shows
the one-year removal limit “applies only if the initial pleading
does not set forth the grounds for removal™); Heffran v. State
Auto Property & Cas. Ins. Co., 2013 WL 404]]71 at *4 n.

QAN Pa Ay 7 20112) {notina that the ane-vea

3 (M.D.Pa. Aug.7, 2013) (noting that the one-year
only applies when “the case stated by the initial pleadmg is
not removable”); Sheller, Ludwig & Sheller, P.C. v. Catalano
& Plache, PLLC, 2006 WL 3097837 (E.D.Pa. Oct.27, 2006)
(same). Thus, while the state of the law as to the one-year
removal period is presently unclear, these conflicts may be
resolved by the Circuit Court by the time this case becomes

i
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ripe for removal pursuant to 1446(b). As such, it is far from
clear whether this court’s decision will preclude defendants
from seeking and potentially obtaining a federal forum for

this case in the future.

Finally, having determined that there is no operative
document from which it is able to determine whether subject
matter jurisdiction exists, the court will not address the issues
raised by plaintiff as to whether there is complete diversity in
this case.

IV. CONCLUSION

For the foregoing reasons, plaintiff's motion to remand, (Doc.
7),is GRANTED.The case is remanded to the Centre County
Court of Common Pleas. A separate order shall issue.

Al Citations

Slip Copy, 2014 WL 6687323

End of Document
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From: Gary C. Schultz <ges2@psu.edu>
Sent: Wednesday, May 06, 1998 2:08 PM
To: Tim Curley

Ce: Spanier-Graham (GBS)

Subject: Re: joe Paternc

Will do. Since we talked tonight I've learned that the Public Welfare peaple will interview the individual Thursday.

At D5:24 PM 5/5/98 -0400, Tim Curley wrote:

>t have tourhead hase with the cnach. Keep us posted. Thanks.
=

>Tim Curley

>Tme3@psu.edy

>

>

>






From: Gary C. Schultz <gcs2@psu.edu>

Sent: Tuesday, June 09, 1998 2:03 AM

To: Curley-Tim (TMQC)

Ce: Spanier-Graham (GBS); Harmon-Thomas (TRH)
Subject: Re: Jerry

They met with lerry on Monday and concluded that there was no criminal behavior and the matter was closed as an
investigation. He was a little emotional and expressed concern as to how this might have adversely affected the child. |
think the matter has been appropriatedly investigated and ! hope it is now behind us.

g 21: 12 -0400
>To Tnm Curley <tmc3 SU,
>From: "Gary C. Schultz" < csZ su.edu>
>Subject: Re: Jerry
>
>Tim, 1 don't have an update at this point. Just before I left for vac, Tom told me that the DPW and Univ Police services
were planning to meet with him. 1'll see if this has happened and get back to you.
>
>At 10:27 AM 5/30/98 -0400, Tim Curley wrote:
>>Any further update?
>>
>>
>>
>>
>>At 09:46 AM 5/18/98 -0400, you wrote:
>>>No, but | don't expect we'll hear anything prior to the end of this week.
>>>
>>>At 09:37 PM 5/18/98 -0400, Tim Curley wrote:
>>>>Any update?

[,

Pl

SO>>

>>>>At 04:11 AM 5/14/98 -0400, you wrote:

>>>>>Tim, | understand that a DPW person was here last week; don't know

>»>>>>for sure if they taiked with Jerry. They decided to have a child

>>>>>psychologist talk to the boys sometime over the next week. We won't know anything before then.
>O>>>

>>>>>At 02:21 PM 5/13/98 -0400, Tim Curley wrote:

>>>>>>Anything new in this department? Coach is anxious to know where it stands

DODOO>>
>>>>>>Tim Curley

>>>>>>Tme3@psu.edu

>35>

>35>

>SO>5>>

>>>>>Gary C. Schultz

>>>>>5r. V.P. for Finance and Business/Treasurer
>>>>>208 Old Main

>>>>>Phone: 865-6574
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it was a week to two weeks.

Q How Tong after that initial meeting with
Sandusky did Sandusky come back and tell you,
yeah, I was in the shower?

A I believe it was soon after that. It was
a day or two after that.

Q No further questions. Testimony
concluded at 11:59 a.m.

Date, January 12th, 2011, 12:02 p.m.
Witness, Gary Schultz, S-C-H-U-L-T-Z.

)

1HHa
o

w
r+

ioning for the 0ffice of Attorney General,
Jonelle Eshbach, Frank Fina.

Would you p
the Grand Jury and spell your last name for the
court reporter's benefit?

A Sure. My name is Gary Schultz,
S-C-H-U-L-T-Z. I am a retired senior vice
president for finance and business at Penn State
University.

Q You are accompanied today by counsel,
Cynthia Baldwin; is that correct?

A That is correct.

Q@ When did you retire from the university?

A In June of 2009.

Q

In June of 2002, did you occupy that

DAUPHIN COUNTY COURT REPORTERS
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position as senior vice president?

A Yes, I did.

Q Could you please explain to the Grand
Jury in that capacity what operations of the
university were under your authority?

A Yes. Within an academic institution, we
have the chief academic officer. That's commonly
referred to as the provost. That's not me.

I really run the operations of the

university, the physical plant, all the

facilities and services of those facilities, all

the housing and food services; if you have ever

3

been on Penn St

\
ion In

@)

on\ll
any L

the airport, all kinds of printing and fleet,

r

human resources, university police, and all the

—
—

finance elements of the university which would
include the controller, the budget office and the
investment office.

Q With regard to Penn State's athletic
program, the Grand Jury has already met the
athletic director. Could you explain your
position vis-a-vis Mr. Curley as the athletic
director?

A Yes. Mr. Curley directly reports to the

president of the university, but kind of a

DAUPHIN COUNTY COURT REPORTERS
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day-to-day working arrangement is that he would
often behave like he reported to me as well.

Q I'd 1ike to direct your attention to a
time around spring break of 2002 as it's been
reported to us. Do you recall being called and
requested to attend a meeting with Coach Paterno
to report an unusual incident?

A I do recall such a meeting.

Q Would you please tell the Grand Jurors

what you remember, everything that you can

remember about that incident and the time that it

(=R A VAV S ~s: A . Liidd

occurred?

A\Y4

VE€S. Vv

I believe

A
my office. It included the athletic director,
Tim Curley, and Coach Paterno. Cos
wanted the meeting. It
his request.

He indicated that someone observed some
behavior in the football locker room that was
disturbing. I believe the impression I got was
it was inappropriate and he wanted to bring that
to Tim Curley and my attention.

Q Specifically, did Coach Paterno tell you
who had observed this inappropriate disturbing

behavior?

DAUPHIN COUNTY COURT REPORTERS
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A No, I don't believe he did. I recall
having the impression that it was a student or a
grad student that observed the purported
incident.

Q Did you know who it was that had
allegedly engaged in this inappropriate conduct?

A Well, yes.

Q Who was it?

A He told me that it was Jerry Sandusky and
some unnamed boy.

Q@ Who was Jerry Sandusky? Who did you know

A Was t

Q@ Yes, please.

A We
from coaching at Penn State and, you know,
continued to have involvement with the Second
Mile.

Q@ What's the Second Mile?

A Well, I mean, the Second Mile is a
program that I think Jerry founded that provides
opportunities for children who might have had
some difficulty in their early 1ife and giving
them 1ife skills and mentoring to try to improve

their future.

DAUPHIN COUNTY COURT REPORTERS
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Q It's a not-for-profit that helps
children?

A It's my understanding, yes, it's not for
profit.

Q The incident that was reported to you by
Coach Paterno, were the words disturbing and
inappropriate -- were those Paterno's words?

A I don't remember his precise words. I'm
using words now, when I tell you, that was the
impression that I had. I don't recall his exact
words.

Q Again, where was this incident supposed

o have occurred?

T

+
|8
A I believe it was in the Lasch Building.
@ What kind of a facility is t

A Well, the Lasch Building is the football

-
)

4N
LI

—
—

building. The coaches have their offices there
and it's the team's locker room.

Q That would be a building that would be
expected that Jerry Sandusky would have access to
as a former coach?

A Yes. With all the years of service that
Jerry had, I believe that when he decided to
retire, that he continued to have relationships

with the football program and access to the

DAUPHIN COUNTY COURT REPORTERS
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building.

Q@ While you're on the subject of his
retirement, what were the circumstances of his
retirement? Was there anything unusual about his
retirement that you can recall?

A No. I candidly have recollections that
Coach Paterno and Jerry had reached a point where
I think Coach Paterno felt it would be best to
make a coaching change. I had that underlying

feeling or understanding. Jerry was enrolled in

the Commonwealth State Employee Retirement

LU W B S LN

System, which employees at Penn State have the

e e T
|8

A ~n Alarn+t Tantn
UPL'U” U CiIiTuULL [ I S &

It turns out at the time that he was
contempliating retirement, there was a retirement
incentive. I think they called it a retirement
window or something that was referred to as such.
But in other words, if you retired by a certain
date, a window of time, your retirement was
enhanced.

So Jerry had that as kind of a factor or
a key factor in deciding the timing of his
retirement, which I believe the window would
close at the end of June in that particular year.

So if he didn't make the decision to retire by

DAUPHIN COUNTY COURT REPORTERS
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the end of June, he would have lost the benefit
of that early retirement window.

Q Do you recall knowing of any other reason
that might have motivated him to retire at that
time?

A No.

Q Did you know him to be spending a lot of
time with the Second Mile program at that time?

A I wasn't that close to how he spent his

time. He certainly was visible as an identity of
the Second Mile. They used to refer to them as
Jerry's kids. So his name was clearly a brand
associated with the Second Mile, but I had no
idea how much time he physically spent
m NS - .. PO I | I e P Qg | e o | RN P
W TOU S54lu LiidLl you Qaid 10L Tidve -- 4did you

ever meet directly with Mike McQueary?

A Yes.

Q When?

A I don't recall the exact circumstances.
In fact, it was this morning when you asked me a
question that I first recalled that there was
such a meeting.

Q@ You don't recall where it took place?

A I think it occurred in my office, I

believe.

DAUPHIN COUNTY COURT REPORTERS
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Q At that time, did McQueary relate to you
what he had observed in the locker room?

A No. My recolliection was McQueary and Joe
both only described what was observed in a very
general way. There was no details.

Q Did you, nevertheless, form an impression
about what type of conduct this might have been
that occurred in the locker room?

A Well, I had the impression that it was
inappropriate. Telling you what kind of thing I
had in my mind without being clear, without him

telling me, but, you know, I had the feeling that

narha

+ h e n ne ocnmano
Cli € was pernaps sonme

activity and maybe Jerry might have grabbed the
young boy's genita
kind of the impression that I had.

Q Would you consider that to be
inappropriate sexual conduct?

A Oh, absolutely. Well, I don't know the
definition of sexual, but that's certainly
inappropriate for somebody to do.

Q It would give you pause or concern if an
adult male and an underage male were in a shower
and that adult male grabbed the genitals of the

younger male?
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A Yes.

Q Do you not recall anything more specific
than that that Mike McQueary reported to you?

A I do not recall, no.

Q@ Did you consult with Tim Curley as to
what would be done as a result of this 2002
report?

A I believe Tim and I had -- yes, we had
conversation at that time.

Q@ Whose recommendations -- what was done,

A Well, my recollection was -- and I'm not

Jerry that you shou
Mile kids onto campus in the football building.
So I believe Tim communicated to Jerry

that that type of thing should not be occurring
in the future. I also have a recollection that
we asked the child protective agency to look into
the matter.

Q@ When you say child protective agency, was
that a university department or something off
university?

A Yeah. My understanding is it's somehow

DAUPHIN COUNTY COURT REPORTERS
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affiliated with the Commonwealth of Pennsylvania.

Q Who specifically asked that that
investigation be done?

A I don't recall.

Q Was it you?

A It may have been. I don't recall.

Q Do you remember to whom you would have or
anyone would have made such a request, an
individual, the name of the agency, where it was
located?

A I don't recall the details, but I can

tell you that there was an investigation earlier

o
that th ncy -- and I

o
r-l-
r+

have that technically incorrect, but it was this

£ L

that n n

L ¥ = £
T

agency that I'm re

— (‘.
ot
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—*
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0
earlier investigation. So my recollection would
be in 2002 that they were asked to Took into this
allegation.

Q Now, I don't want to necessarily get away
from 2002, but you're referring now to an
incident that was reported in 1998 involving
Mr. Sandusky and one or two young boys on the
campus at the university; is that correct?

A I believe it was in '98, yes.

Q And that incident was reported to the

DAUPHIN COUNTY COURT REPORTERS
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university police, correct?

A My recollection is that the mother
contacted university police with regard to her
son and that that started a police investigation.

Q Are you practically certain that there
was a police investigation in 19987

A Well, I know the police were involved,
but my recollection is that it was decided that
this child protection agency would be the better
entity to do the investigation.
ever questioned with

regard to that '98 1incident?

m
A To the best of my knowledge, there were

Q What did you understand the 1998
incident, in a general way, to allege?

A Again, I thought that it had some basis
of inappropriate behavior, but without any
specifics at all.

Q@ At the time of finding out in 2002 about
the allegations of the inappropriate conduct in

the shower by Sandusky, you were aware of the
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1998 allegations --

A That's correct.

Q -- of the same nature involving Sandusky?

A An allegation, yes.

Q It's your testimony that you believed the
2002 incident was reported to the same agency,
that child protective services agency, for an
investigation as the '98 one had been?

A That's my recollection, yes.

Q@ You did not meet with Jerry Sandusky

ort back to you abo

t

1
[

nc

- o

dent in 2002
A I

impression that Tim did follow through and make

can't say for sure. I had the

sure Jerry understood that he was no longer
permitted to bring Second Mile children into the
football facility.

Q Did you, yourself, ever attempt to
determine the identity or age of the boy in the
shower in the 2002 incident?

A No.

Q@ Do you know if anyone in the university

DAUPHIN COUNTY COURT REPORTERS
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under your auspices then when you were senior
vice president attempted to learn that
information?

A No.

Q Knowing that there was an incident in
1998 involving a boy or boys and the incident in
2002, did you not feel it was appropriate to
further investigate the incident to determine if
something truly sexually inappropriate had

occurred on campus?

L) (= ] N y Lo 2 . Lo S W

conclus
there was any merit to the allegation or not. I
did have the impression that it conciu
any charges being filed.
The incident in 2002, again, I recall
that it was also turned over to that same agency
for investigation and it's appropriate for them
to do that, not for me to determine the name of
the boy. I wasn't doing an investigation.
Q Do you remember whether the District
Attorney was consulted at all in the 1998
investigation?

A I believe the District Attorney was in
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1998. I think, again, my recollection -- this is
a long time ago. But my recollection was that
between the university police chief and the
District Attorney and perhaps university legal
counsel and myself, the decision was made to use
the child protection agency as the appropriate
investigative agency.

Q@ Who was the university legal counsel when
that decision was made?

A His name was Wendell Courtney.

Q He was with the firm of McQuaide Blasko?

That's correct.

o >

[P A NS [ R

“
{

L

incident that you may have written memorializing
what occurred?
A I have none of those in my possession. I

believe that there were probably notes taken at
the time. Given my retirement in 2008, if I even
had them at that time, something that old would
have probably been destroyed.

I had quite a number of files that I
considered confidential matters that go back
years that didn't any longer seem pertinent. I

wouldn't be surprised. In fact, I would guess if
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there were any notes, they were destroyed on or
before 2009.

Q You indicated that you consulted with Tim
Curley. Did you agree with his recommendations
as to how this should be handied?

A I don't know if it was a recommendation
but, yes, we reached agreement. I can't remember
if I recommended, he recommended or who
recommended, but at the conclusion of discussion,
there was agreement. There was no disagreement.

Q Did you, yourself, directly consult with

Graham Spanier, the president of the university,

.
nn
ghcernin

g the 2002 incident?

O
(@]

A I believe so. It was a routine way of

kind of han

)

Q.

14 h :
ling business, th

)

t I would have had

O

p
(o)

a conversation with the president about such a
matter, yes.

Q Did the president of the university
express concern about this incident at the time
it was reported to him?

A Very similar to mine and Tim's, yes. We
took it seriously.

Q Did President Spanier appear to épprove
of the way in which you and Athletic Director

Curley handled this?
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A Yes. Again, my recollection was that
there was agreement.

Q Do you know if President Spanier was
aware of the 1998 incident at the time of the
2002 incident?

A I believe so, yes.

Q Why do you believe so? Did you tell him
or was it discussed?

A Again, I don't remember the specifics of
the conversation I had with him, but it would
have been a routine kind of way of handling

things, that I would have kept him informed about

the 200

Mo

reports.

w

Q You knew, of course, that the incident in
1998 was alleged to have taken p
similarly in the Lasch Building in the shower
with a young boy or more than one young boy?

A I honestly don't recall that '98 I knew
anything about the details of what the allegation
was from the mother. I do recall there was a
mother with a young boy who reported some
inappropriate behavior of Jerry Sandusky. But I
don't recall it being reported in the Lasch
Building or anything of that sort.

Q The reports on that were something that
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you could have had access to as the director, the
police being under your purview of the
university; is that correct?

A I probably would have been able to, but
it was my practice that I didn't ask the police
for police reports.

Q In 2002, when you became aware of this
allegation in the shower, did you then seek out
the 1998 report to find out what it was that
Sandusky specifically was alleged to have done?

A No, I did not. Honestly, I don't know

what the procedures are. I assume that that

h

Q.

nnnnn 4+ ]
report was with

+
®
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1

—
Q
©
-3
(@)
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(@)

ch tion agency an

not Penn State University Police. I thought the

police turned it over a

—
—

d tha
then handled independently.

Q@ You thought that the university poilice
would not have kept any kind of record of that
investigation?

A That there was a -- yeah, I think they
would have a record that a complaint was received
and that it was turned over. But I wouldn't have
assumed that they would have the report from the
other agency.

Q You wouldn't assume that the police would
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keep reports of all their investigations that
they have conducted?

A They didn't conduct it. The other agency
did was my understanding. So, yeah, I believe
they have reports of investigations that they
have done, but this I thought was turned over to
another agency.

Q You knew the university police were
involved in the 1998 investigation, right?

A Yes.

Q But you didn't attempt to find out

whether they had anything that would substantiate

sions

I
LI S

to some concli

regarding the 2002 incident and whether or not it

r
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vat didn't occur
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to you, to check into the 1998 incident more
firmer?

A No.

Q And you didn't attempt to find out
anything about the identity of the youth that was
in the shower in 20027

A No.

Q You've referenced and Mr. Curley also
referenced reporting this incident to the Second

Mile. You've indicated that you thought this was
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a child from the Second Mile in the 2002 incident
and we know that in the 1998 incident it was a
Second Mile child.

Why did you think that a Second Mile
child was involved in the 2002 incident when you
didn't investigate to make sure?

A Well, I'm not sure that I knew for sure
it was a Second Mile child in 2002. I think I
knew that it was a younger boy. I'm not sure I
knew definitively it was a Second Mile child.

Q Did you have occasion to see Sandusky in

the company of young boys who were affiliated

r

casmt + o 1
with the Second Mil

A I would see Jerry from time to time at
Second Milie events in the presence ©
children, sure.

Q Did you ever see him on university
property at any time with boys who were of that
age, Second Mile age”?

A Well, technically, yes. I mean, some of
the Second Mile fundraising events and so forth
would be held on university property in either
the Nittany Lion Inn or the Penn Stater. So,
yes, I would see him at those events.

Q Did you ever see him around at any
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football games or football practices with kids?

A No.

Q Is that because you didn't go or because
you didn't see him?

A I don't go to the practices. I do go to
the games. There's a hundred some thousand
people. I don't know if I saw Jerry there.

Q So you're indicating that as far as you
know, no one from the university investigated the
2002 incident at all?

A Yeah. As far as I know, the university
asked the other agency to follow-up as it did 1in
'98.

Q One more thing I just want to be clear

o~ fla ~ - N
on. When you met with Mi

~

e McQueary, was 1t or

was it not your 1mpression that he was reporting
inappropriate sexual conduct, your impression --

A Yes.

Q Inappropriate sexual conduct by Jerry
Sandusky?

A You know, I don't know what sexual
conduct's definition to be, but I told you that
my impression was -- you know, Jerry was the kind
of guy that he regularly kind of like physically

wrestled people. He would punch you in the arm.
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He would slap you on the back. He would grab you
and get you in a headlock, etc. That was a
fairly common clowning around thing.

I had the impression that maybe something
1ike that was going on in the locker room and
perhaps in the course of that, that somebody
might have grabbed the genitals, that Jerry might
have grabbed the genitals of the young boy. I
had no impression that it was anything more
serious than that. That was my impression at the
time.

Q Didn't you previously tell us in our

KRS 3 i i
interview that you had t impression -- I have

i LLLY ]

(¢v]
oM
¢V

it written down -- that this was inappropriate
sexual conduct?

A  Again, depending on what you call -- I
mean, grabbing the genitais of the boy is what I
had in mind. Now, is that sexual? Yes.

Q We can all agree that an adult male under
no circumstances other than a doctor should be
grabbing the genitals of a young boy?

A I agree completely with that.

Q@ And that it doesn't happen accidently?

A Rather than just agreeing to I thought it

was sexual conduct or misconduct, I'm explaining
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what I really thought might have gone on. You
know, you can define that as you want. I'm
telling you what I thought was going on.

Q Would you agree with me that if it had
have been sodomy, that is, anal sex, that would
clearly be inappropriate sexual conduct?

A No doubt.

Q By Mr. Fina.

Sir, I just want to be real clear on
this. It was your impression after you talked to
McQueary that this was about some physical
conduct, some horsing around, some wrestling that

act with a boy's genitals in the

context of wrestling. That was your impression

v

+
to you?~

of what McQueary was reporting
A I don't recall what McQueary specifically

reported, but I can tell you that I, after goin

(@]

through whatever we went through 1in 2003, had
that impression that that was probably the kind
of thing that had taken place.

Q Nothing else? No further sexual conduct?

A No, I had no basis --

Q@ No intercourse?

A I had no basis of anything else, and I

only formed the impression that I had based on
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kind of what I observed of Jerry and the kind of
horsing around that he does.

Q No, no. Please follow my questioning.
I'm not asking you what impression you had of
your observations of Mr. Sandusky over the years.
I'm asking you of your impression, what you
learned from Mr. McQueary, what he observed in
the shower.

A I don't recall himself telling us what he
observed specifically.

Q What generally did he report?

A I believe that he said that he saw
h f

elt was inappropriate between

(

something inappropriate, you took, oh, they must

have been wrestling and maybe he touched the

kid's groin?

A I could imagine that might have taken

place, yes.

Q Was McQueary upset? Was he emotional
about this?

A No, I don't recall him being upset.

Q He was calm; he was collected?

A Yes.
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Q Nobody, not you, nor Curley, nor anybody

else went back to McQueary and asked for
specifics or at the time asked for specifics?
A No. Again, I recalled that we asked this
agency to do the investigation and I would Tet
them follow-up.

Q The agency that you were never
interviewed by, correct?
A That's correct.
Q Are you aware of anybody at the

university who was interviewed by any agency

about this incident?

I don't

[ 9] LS

O

A
A About 200

[N

Q How is it that this agency, this whatever

it was, would even know who to talk to, to talk
to McQueary or to talk to you or to talk to
whoever? Who was supposed to reiay this
information?

A I don't recall. I don't recall who
contacted the agency. I'm telling you, to the

best of my recollection, I believe that the
agency was asked to follow-up on the
investigation.

Q At no time did you contact any law

enforcement entity or individuais?

DAUPHIN COUNTY COURT REPORTERS




W 00 N OO Ok~ W -

-
o

-
—

228

A I had the impression that that agency had

some law enforcement authority.

Q The agency that you can't identify?

A Well, the child protection agency,
same one that I think handled the '98
investigation.

Q@ Sir, it might surprise you to know
the '98 investigation was handled by your
department and there's a --

A In its entirety?

Q There's a 95-page police report on

incident.

-

-

T 44 .
1N TS entirety

A
Q Correct.

A Wow. I thought that it was

the

that

police

that

Nnwvar
Uvel

to the child protection agency for investigation.

Q@ Did it ever occur to anybody that the

police might need to be contacted, either campus

police or this entity known as the Pennsylvania

State Police?

A I don't recall that we talked about it

being turned over to the police.

Q That was never part of the discussions

between you and Curley or you and Spanier

and anybody else?

or you
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A No.

Q Are you aware of any memorandums or any
written documents, other than your own notes,
that existed either at the time of this incident
or after this incident about the 2002 events?

A No.

Q Would that be standard? Would that be
the way the university operates when an |
allegation is made against a current employee or
a very famous prior employee, that nothing be put

in writing?

A The allegations came across as not that

didn't r at that time, based on

il

Q0

Nno
PU

O

T R T
serious. It a

what was reported, to be that serious, that a

crime had occurred. W

P | —_ - -~ o~ - o~ o~ o~ ~
ad no indication a ¢C

o

had occurred.

Q Do you recollect going to Joe Paterno's
house on a Sunday to be informed of this?

A No.

Q No, that you don't recollect? No, that
it did not happen?

A No, I don't recollect it. Again, 1
thought I was informed in a meeting that Joe and
Tim and I had at my office. Now, could it have

happened at Joe's house? Possibly.
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Q@ Would that be unusual, to be called to
Joe Paterno's house on a Sunday to discuss
something that wasn't even criminal or sexual?

A Well, it wasn't an everyday thing, but
Tim and I and others would meet with Joe
weekends, Sundays and so on. But, yeah, it would
be an important matter if we were meeting with
Joe on a Sunday.

Q By Ms. Eshbach.

In terms of university policy at the time
that vou were the senior vice president, how
would a matter of inappropriate conduct by an
met

s A

hing along the lines of

A If there was an a
act, it would be turned over to the university
police for handling. On occasion, depending on
the nature of it, university internal audit might
get involved initially to do some background work
just to confirm an allegation.

Q If there had been inappropriate or
criminal conduct by a student, would that go to
the provost side of things or would that come to
your side of things?

A Well, if it was a criminal act, it would
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be investigated by the police, yes.

Q How about an incident of criminal conduct
involving a student athlete? How would that be
handled?

A If it was criminal, it would be the
police. If it's not, there's an office of
student conduct. |

Q How about, again, inappropriate conduct
of an employee of the university?

A If there was an allegation of some

criminal conduct, it would be handled by the
police
Q@ And, finally, a person in the status of

Mr. Sandusky who had access to the university
even though he was no longer an employee?

A Same.

Q You're saying that this incident wasn't
referred to the university police for
investigation because you didn't think it was
criminal?

A There was no indication that it was.

Q Can you give me an example of what you
would consider to be inappropriate conduct that
wasn't criminal? We did a lot of talking about

what's inappropriate, what's criminal, not
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criminal.

Give me an example of conduct -- for
example, a university professor does something to
a student and a student reports it. 1 assume
that would go to the university police, right?

A No, not necessarily. You asked for an
example. Not all inappropriate conduct is
criminal. Cursing at a student in class, if
you're a faculty member losing your temper,
perhaps might not be criminal, but it's not

appropriate for a faculty member to do such a

ut an adult indivi

v o

o

ual being naked
in the shower with a young boy and touching that
young boy? C

A Yeah, I would say.

Q But not criminal in your mind, not
potentially criminal?

A I didn't get the impression that there
was something 1ike that going on.

Q I thought you said that you thought
perhaps he had grabbed his genitals?

A Well, you know, whether he -- I don't
know. I mean, I wasn't told what was really

going on. But if he did, if that was what it
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was, he shouldn't do that. That's inappropriate.
I don't know if it's criminal. If it's in the
context of wrestling or something like that, I
don't know.

Q The Grand Jurors would like to know your

age.

A Sixty-one.

Q You retired in May of 20097

A June.

Q June of 20097

A Yes.

Q When you retired, were you aware of any
other allegations of sexual conduct by Jerry

Sandusky against any other young boys not in 1998

and not in 2002, but any subsequent to that?
A No.
Q@ You knew of nothing?
A Nothing.
Q@ You look young for your age.
A Thank you.

Q Since this incident came to light in 2002
involving Sandusky and this boy in the shower,
did the university do anything in terms of
adopting a policy with regard to nonstudent youth

being on university facilities in the
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circumstances that this young boy was?

A No, I don't believe so.

Q Did anybody do anything to prevent
something 1ike this from happening again other
than telling Jerry Sandusky he's not supposed to
bring a kid on campus?

A Well, we did that.

Q But that was on the honor system, right?

A  Well, I don't know. I think Tim handled
it and I'm not quite sure what the enforcement
mechanism of that was. It may have been an honor
system. I think Tim trusted Jerry and if Jerry

od

and wouldn't do it, that's

[ R A

no steps to prevent something like this from
happening again?

A Well, with regard to Jerry, I think we
did, yeah.

Q How about other individuals?

A I don't know exactly how to answer that.
I can imagine instances where adult men would
perhaps be in the shower with young boys.

Q In a group?

A Perhaps.
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Q@ But not alone?

A Perhaps or maybe not. I don't know. I
mean, our recreation buildings, for example,
separate from the football building, which has
some restrictions, are pretty much open.

Q Again, that would be a circumstance where
there would be 1ikely a number of persons
present?

A Could be, yeah.

Q But the Lasch building was not a public

A No. But, you know, it's a building that

S
iIsed with all the

4 L}
active. It's

¢

individuals on the team, the coaches, all the

|3
o

-
N
r+

11 is a

o)

support sta 00

12-month-a-year program. It's less open than a

LI

public recreation facility would be, but I don't
]

want to characterize it as a place that's only

used 1ike on a 1imited basis. It's used
regularly.

Q Would you agree with me that on a Friday
night before the start of spring break, there
probably wouldn't be very many people in that
building?

A Probably, yes.
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Q And a former staff member would
understand that, would know that kids would be
gone?

A Probably, yes, sure.

Q That's it.

Testimony concluded at 12:52 p.m.

THE COURT: Thank you.

(Witness excused.)

THE COURT: Mr. Beemer, any other
witnesses for the Commonwealth?

MR. BEEMER: No, Your Honor. For
purposes of this preliminary hearing, the

AAAAA T+
lllll th r

THE COURT: Ms. Roberto, would you like
to start with argument?

MS. ROBERTO: Yes, Your Honor.

Your Honor, today we were here for a
preliminary hearing on the crime of perjury at
Title 18, Section 4902.

And I think in order to understand what
the Pennsylvania Legislature has required for the
Commonwealth to prove, even at a prima facie
level before a Magistrate Judge, you have to
understand the background and the history of

perjury in Pennsylvania.
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TIMOTHY M. CURLEY : NO. 3614 CR 2013
: NO. 5165 CR 2011
GARY CHARLES SCHULTZ : NO. 3616 CR 2013
: NO. 5164 CR 2011
GRAHAM BASIL SPANIER : NO. 3615 CR 2013
MEMORANDUM OPINION AND ORDER

Before the court are numerous motions filed by each of the Defendants,
Timothy M. Curley, Gary C. Schultz and Graham B. Spanier, which seek relief
based upon claims of violations of Defendants’ rights relating to representation
in connection with grand jury proceedings, out of which arose charges at the

above dockets.

With the exception of the requests for an evidentiary hearing which we have

granted in part, for the reasons set forth herein, the requests for relief are

I PROCEDURAL BACKGROUND

For ease of reference, we provide this brief chronology of events relevant to
the issues before the court:

December 28, 2010 -January 3, 2011-Contact by the Pennsylvania Office

of Attorney G Generzal with ("Vﬁﬂ'na A. BRaldwin, F‘Qf‘nnrp rponrﬂ'mo

Livsis

investigation related to Gerald Sandusky and service of subpoe_nas for
testimony of Timothy Curley, Gary Schultz and Joseph Paternc before

1



the 1nvest1gatmg grand jury and subpoena No. 1179 for production of

3 ~ it
January 12, 2011-Testimony of Timothy Curley and Gary Schultz before
the investigating grand jury ’

April 13, 2011-Conference before the supervising grand jury judge, the
Honorable Barry F. Feudale regarding subpoena No. 1179 for production

of documents directed to Pennsylvania State University

‘April 13, 2011-Testimony of Graham B. Spanier before the investigating
grand jury

November 7, 2011-Charges filed against Timothy M. Curley and Gary C.
Schultz

October 2-19, 2012-Communications among counsel and to the
Honorable Barry F. Feudale regarding assertion of the attorney-client

privilege and waiver of the attorney-client privilege by the Pennsylvania
State University

October 26, 2012-Testimony of Cynthia A. Baldwin before the
investigating grand jury

November 1, 2012-Charges filed in a second criminal

complaint against Defendants Curley and Schultz containing

additional charges, and charges against Graham B. Spanier

Pursuant to Notice of Submission of Investigation No. 1, a statewide

investigating grand jury conducted an investigation into reported sexual
assaults of minor male children by Gerald A. Sandusky (“Sandusky”) over a
period of years. (See, Presentment). On December 14, 2010, Pennsylvania State
University Assistant Coach Michael McQueary testified before the grand jury as
to his observation of an incident in the Lasch Building shower involving
Sandusky and a boy. Defendant Timothy Mark Curley (“Mr. Curley”),
Defendant Gary Charles Schultz, (“Mr. Schultz’) and Defendant Graham Basil

Spanier, (“Mr. Spanier”) or collectively, (“Defendants”) appeared before the

(3]



grand jury for testimony, as well as Cynthia A. Baldwin, then General Counsel
to the Pennsylvania State University. Cynthia A. Baldwin is a former Justice of
the Supreme Court of Pennsylvania and is properly addressed as the Honorable

Cynthia A. Baldwin. For the sake of brevity, in this Opinion, we refer to her as

Following issuance of the grand jury presentment, Defendants filed motions
to quash the presentment before the Honorable Barry F. Feudale, Supervising
J;;dge of the Thirtieth and Thirty-Third Statewide Investigating Grand Juries
{(“Judge Feudale”). Judge Feudale denied Defendants’ motions by Memorandum
Opinion and Order filed April 9, 2013, finding that the grand jury judge lacked
jurisdiction to consider such claims. Defendants Curley and Schultz appealed.
The Pennsylvania Supreme Court denied the petitions for review without
prejudice to raise the issues in the underlying criminal prosecution. (See,

Thirty-Third Statewide Inbvestigating Grand Jury, Nos. 61, 62 MM 2013 (Pa.

June 7, 2013))

. H L B

Charges

On November 7, 2011, the Commonwealth charged Timothy M. Curley and
Gary C. Schultz each with one count of Perjury in violation of 18 Pa.C.S.§
4902(a), a felony in the third degree and one count of Failure to Report

Suspected Child Abuse in violation of 23 Pa.C.S. § 6319, a summary offense.



On December 16, 2011, Magisterial District Judge William C. Wenner
conducted a preliminary hearing. After testimony and argument, Judge Wenner
bound the cases over to the Court of Commeon Pleas. Defendants waived their

appearance at formal arraignment. The Commonwealth filed a criminal

Approximately one year later, on November 1, 2012, the Commonwealth
filed a second criminal complaint against Defendants Curley and Schultz which
contained additional charges, and filed a criminal complaint against Graham

B. Spanier. The second criminal complaint charged as follows:

Timothy Curley: Endangering the Welfare of Children, 18 Pa.C.S. § 4304;
Obstructing the Administration of Law or Other Governmental Function, 18
Pa.C.S. § 5101; Criminal Conspiracy, 18 Pa.C.S. § 903

Gary C. Schultz: Endangering the Welfare of Children, 18 Pa.C.S. § 4304;
Obstructing the Administration of Law or Other Governmental Function, 18
Pa.C.S. § 5101; Criminal Conspiracy, 18 Pa.C.S. § 903

Graham Spanier: Perjury, 18 Pa.C.S. § 4902; Endangering the Welfare of
Children, 18 Pa.C.S. § 4304; Obstructing the Administration of Law or Other
Governmental Function, 18 Pa.C.S. § 5101; Criminal Conspiracy, (to Commit
Obstructing Administration of Law or Other Governmental Function), 18
Pa.C.S. § 903; Penalties for Failure to Report or Refer, 23 Pa.C.S. § 6319;
Criminal Conspiracy {to Commit Perjury), 18 Pa.C.S. § 903; Criminal
Conspiracy (to Commit Endangering Welfare of Children), 18 Pa.C.S. § 903

After testimony and argument on July 29, 2013 and July 30, 2013,
Magisterial District Judge William C. Wenner bound the November 1, 2012
cases against all Defendants over to the Court of Common Pleas. Defendants

waived their appearance at formal arraignment.
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Ms. Baldwin did not testify at the preliminary hearings on either set of

charges against Defendants.

Motions Seeking Relief

ndants have filed numerous
motions which seek relief based upon assertions that Defendants were denied
the right to counsel, including the right to effective and conflict free counsel,
that charges arose from violation of the attorney-client privilege, that
prosecutorial misconduct interfered with the right to counsel, and that defects
occurred in the grand jury proceedings, all of which denied the right to due
process under the United States and Pennsylvania Constitutions. Based upon
these alleged violations, Defendants seek relief in the form of quashal of the
grand jury presentment, dismissal of charges, suppression of Defendants’
grand jury testimony and suppression of Ms. Baldwin’s grand jury testimony.
On December 17, 2013, we conducted a hearing in order to establish an
evidentiary record necessary for disposition of the numerous motions.
Defendants issued subpoenas to, and sought to introduce the testimony of,
among others, Ms. Baldwin and former Deputy Attorney Generals Frank Fina

"1 1

(*Mr. Fina”) and Jonelle Eshbach (*Ms. Eshbach”). The court granted motions
to quash subpoenas filed on behalf of Ms. Baldwin, Mr. Fina and Ms. Eshbach,
finding that we required no evidence related to those witnesses beyond that

contained in transcripts available to the court and the parties. We also denied



Defendgnts’ requests to call expert witnesses in support of claims related to
Defendants’ representation by counsel.

Based upon those rulings, we established the evidentiary record which we
deemed necessary for disposition of the pending motions. We granted the
parties’ requests to include in the record transcripts of the colloquies of
witnesses in advance of their grand jury testimonies, transcripts of conferences
with counsel and Judge Feudale, and transcripts of the grand jury testimonies
of Defendants Curley, Schultz and Spanier, and of Ms. Baldwin. (See generally,
Transcript of Proceedings, December 17, 2013). The then Supervising Grand
Jury Judge, the Honorable Norman Krumenaker III, granted the parties and
this court permission to disclose those transcripts.

In addition, at the Defendants’ request, we admitted a series of letters from
Defendant Curley’s counsel, Caroline Roberto, Esquire, Defendant Schultz’
counsel, Thomas Farrell, Esquire, Ms. Baldwin’s counsel, Robert DéMonaco,
Esquire and the Pennsylvania State University’s (“the University”) counsel,

Michael Mustokoff. At the request of the Commonwealth, we admitted a July

e PP

unnecessary to reach the issue for which the Commonwealth submitted such
evidence.
Following the December 17, 2013 proceedings, we ordered counsel to

submit Post Hearing Memoranda which identified pleadings before the court



which sought relief related to claims based upon representation of Defendants
as grand jury witnesses, and to provide proposed findings of fact, conclusions
of law, and legal discussion as to bases for the relief sought. (See, Orders of
Court, January 17, 2014 and February 4, 2014). All parties timely filed Post
Hearing Memoranda on February 18, 2014. |

Upon consideration of the parties’ Post Hearing Memoranda, we deemed
central to disposition of Defendants’ claims for relief the issue of the scope of
the attorney-client relationship with Ms. Baldwin. However, the record, as
established at the December 1;7, 2013 proceeding, lacked testimony from the
on that central issue. The record included only averments and
affidavits not subject to cross examination. Defense counsel had not offered the
testimony of Defendants as to the asserted attorney-client relationship. We
therefore scheduled a hearing to allow Defendants to supplement the record
with testimony on the single issue of the scope of the asserted attorney-client

relationship between Defendants and Ms. Baldwin.

We conducted closed hearings on November 20 and 21, 2014. In advance

by
}

of and uuxiug tnC nearmg
facts relevant to determination of the scope of the attorney-client relationship,
and disallowed questioning or testimony which might disclose allegedly

privileged substantive communications.

We recognize the sensitivity which surrounds the issue of the attorney-

client privilege. We also recognize that Defendants may gxercise a righ

w

appeal of this decision as to that issue. Therefore, out of an abundance of

7



caution, in support of our conclusions set forth in this Opinion, we refer only to
evidence contained in the open record established in the December 17, 2013
hearing. Although we rely upon evidence presented at the November 20 and 21,
2014 hearings in reaching those conclusions, we do not cite to that evidence in
this Opinion.

By the within Order, we rule upon all motions identified in the parties’ Post
Hearing Memoranda, as well as all earlier filed motions, which seek relief based
upon the existence of an alleged attorney-client or work product privilege, an
alleged violation thereof, denial of the right to counsel, defects in the grand jury

proceedings related to representation or alleged prosecutorial misconduct.

II. F

We set forth testimony provided to the grand jury for purpose of factual
background necessary to discussion of the claims at issue. We make no
substantive factual or credibility findings as to the testimony with respect to

the charges.

On December 28, 2010, in her capacity as general counsel of the University,
Ms. Baldwin received a telephone call from the Office of the Attorney General
(“QAG”) pertaining to four grand jury subpoenas. Three subpoenas required
the appearance bf individuals, Timothy Curley, Gary Schultz and Joseph

Paterno, and one required production of documents pursuant to a subpoena

of Testimony Grand Jury Proceedings, Cynthia A. Baldwin, October 26, 2012,

8



pp- 11-12)(hereinafter, “N.T.G.J. 10/26/12, Baldwin”). The subpoena duces
tecum, Subpoena 1179, requested any information regarding Sandusky and
allegations of misconduct, as follows: “Any and all records pertaining to Jerry
Sandusky and incidents reported to have occurred on or about March 2002,
and any other information concerning Jerry Sandusky and inappropriate
contact with underage males both on and off University property. Response

shall include any and all correspondence directed to or pertaining to Jerry

Sandusky”. (N.T.G.J. 10/26/12, Baldwin, p. 12).

As to the subpoenas directed to individuals, Ms. Baldwin spoke to the
University’s president, Graham Spanier, and advised that it would be
necessary to contact Messrs. Curley, Schultz and Paterno regarding the

subpoenas. (N.T.G.J. 10/26/12, Baldwin, p. 13).
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attending a bowl game. Mr. Spanier stated that he would contact all three
individuals. Mr. Spanier reached Mr. Curley and Mr. Schultz, but neither Mr.
Spanier nor Ms. Baldwin reached Mr. Paterno until his return from the bowl

game. (Id.).

Ms. Baldwin testified that she discussed representation of those individuals
after their return. Ms. Baldwin met with Mr. Curley and Mr. Spanier in
Spanier’s office and explained the grand jury process. (N.T.G.J. 10/26/12,
Baldwin, p. 14). In that meeting, she explained that Curley, Schultz and

Paterno could be accompanied by an attorney to the grand jury. (Id.) Ms.



Baldwin testified that Spanier told Baldwin that she would represent Curley
and Schultz before the grand jury. (Id.). Ms. Baldwin testified that in another
conversation with Mr. Spanier, he stated that Ms. Baldwin would accompany

him to the grand jury. (Id.).

Ms. Baldwin testified that she had no doubt that she represented the
University and that as high ranking officials of the University, she would

represent Curley and Schultz as agents. (Jd.). Ms. Baldwin stated that Mr.

Baldwin testified that she learned that Paterno would be represented by
separate counsel, and informed Spanier of the same. (N.T.G.J. 10/26/12,

Baldwin, p. 15).

As to compliance with Subpoena 1179, Ms. Baldwin testified that she sent a
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because it would have to be turned over to the OAG. (N.T.G.J. 10/26/12,
Baldwin, p. 16). Ms. Baldwin testified that she told Curley, Schultz and
Spanier that they would have to “turn all of the information over” to the Office
of the Attorney General. (Id.). Ms. Baldwin testified that she instructed Curley,
Schultz and Spanier to notify anybne who worked under them to preserve
everything and find out if tﬁere existed any Sandusky-related materials, so that
such ma
(N.T.G.J. 10/26/12, Baldwin, p. 17). Ms. Baldwin testified that the request for

information included emails, paper files or any documents, whether electronic



or non-electronic. (N.T.G.J. 10/26/12, Baldwin, p. 18). Ms. Baldwin testified
that Messrs. Curley, Schultz and Spanier told her that they would check and

get back to her. (Id.).

Ms. Baldwin testified that Mr. Curley reported back to her that “there is
nothing.”(Id.). She testified that Mr. Schultz stated that he would “look for
anything he had and especially, he was going to look for documents that would

~ help his recollection.” (N.T.G.J. 10/26/ 12, Baldwin, p. 19). Mr. Schultz

Ms. Baldwin testified that Mr. Spanier told her that he had a great many
emails, that he never deleted them, and that it would be necessary for IT people
to retrieve them. ( N.T.G.J. 10/26/12, Baldwin, pp. 17-18). She testified that
Mr. Spanier stated to her that “all of his emails were there, but that he did not

- — . ~

have anything else.” { N.T.G.J. 10/26/12, Baldwin, p. 19).

Mr. Fina represented, in questioning Ms. Baldwin, “as you know and the
grand jury knows, since this case was charged against Mr. Sandusky and Mr.
Curley an
been discovered”. (N.T.G.J. 10/26/12, Baldwin, p. 20). Ms. Baldwin responded,
“I know that now”. (Id.).

January 12, 2011-Appearances of Timothy Curley and Gary Schultz Before the
Grand Jury,

On January 12, 2011, Timothy M. Curley and Gary C. Schultz both appeared

before the Thirtieth Statewide Investigating Grand Jury. (Transcript of

11



Proceedings, December 17, 2013, Exhibit L, Notes of Testimony Grand Jury

Proceedings, January 12, 2011})(hereinafter, “N.T.G.J. 1/12/11"). At the

commencement of the proceeding, Judge Feudale inquired as to representation

of Messrs. Curley and Schultz as follows:

MR. BARKER: Judge, we're here on Notice 29. We have some
witnesses to be sworn, Mr. Curley and Mr. Schultz.

AT T Dasmcacasmbad oD
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MS. BALDWIN: My name is Cynthia Baldwin, general counsel for
Pennsylvania State University.

JUDGE FEUDALE: Will you be providing representation for both
those identified witnesses?

mEY TS AT VNTITTAT,

MS. BALDWIN: Gary is retired but was employed by the university
and Tim is still an employee.

(N.T.G.J. 1/12/11, p. 8).

Collogquy of Timothy Curley and Gary Schultz

Before they testified, Judge Feudale apprised Messrs. Curley and Schultz,

together, of their rights as witnesses before the grand jury as follows:

As a witness before the grand jury you're entitled to certain rights and
subject to certain duties which I am now going to explain to you. All of

A A

these rights and duties are equally important and it’s important that you
fully understand each of them.

First, you have the right to the advice and assistance of a lawyer. This
means you have the right to the services of a lawyer with whom you may
consult concerning all matters pertaining to your appearance before the
grand jury.

You may confer with your lawyer at any time before, during and after
your testimony. You may consult with your lawyer throughout your
entire contact with the grand jury. Your lawyer will be present with you



in the grand jury room during the time you’re actually testifying and you
may confer with her at that time.

You may also at any time discuss your testimony with your lawyer
and except for cause shown before this court, you may disclose your
testimony to whomever you choose, if you choose.

You also have the right to refuse to answer any question pending a
ruling by the court directing you to respond if you honestly believe there
are proper legal grounds for your refusal. In particular, you have the
right to refuse to answer any question which you honestly believe may

tend to incriminate you.

Should you refuse to answer any question, you may offer a reason for
your refusal, but you’re not obligated to do so. If you answer some

ariestinne or heoin to answer anv narticular cquestion. that does not
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necessarily mean you must continue to answer your question or even
complete the answers you have started.

Now, any answers you give to any question can and may be used
against you either for the purpose of a Grand ry Presentment, Grand
Jury Report, or a Criminal Information.

In other words, if you're uncertain as to whether you may lawfully
refuse to answer any questions or if any other problem arises during the

course of your appearance before the Grand Jury, you may stop the
alestionine and appear before me either alone or in this case with your

A R A T L > Ol LLIULC 2100 Larllll &Ry 12 113

counsel, and I will rule on that matter whatever it may be. Now do you
understand your rights?

Next, a witness before the Grand Jury has the duty to give full,
truthful, complete and honest answers to all questions asked except
where the witness appropriately refuses to answer on a proper legal

ground.

I'm hereby directing both of you to observe and obey this duty. In this
regard, I must caution you that if a witness answers untruthfully, he
may be subjected to prosecution for perjury which is punishable under
the Crimes Code of Pennsylvania. It’s a very serious offense. It’s a felony.

(N.T.G.J. 1/12/11, pp. 8-11).
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Neither Mr. Curley nor Mr. Schultz asked any questions of nor sought

clarification by Judge Feudale or Ms. Baldwin regarding the instructions.

Grand Jury Testimony of Timothy Curley,

Mr. Curley testified as to his recollection of information and conversations
surrounding a 2002 report by Michael McQueary of an incident involving
Sandusky and a child in the sh
Proceedings, December 17, 2013, Exhibit M, Notes of Testimony Grand Jury
Proceedings, Tirnothy M Curley; January 12, 201 1)(hereinafter, “N.T.G.J.
1/12/11, Curley”). The incident which occurred in the Lasch Building locker
room, as described in the testimony of Michael McQueary was initially referred
to as having occurred in 2002, but later determined to have occurred in 2001.
For purposes of this Opinion, we utilize the date as stated in the record,
without correction. Mr. Curley provided a characterization of what McQueary
reported as to his observation of the incident involving Sandusky and the child.

(N.T.G.J. 1/12/11, Curley, p. 7).

Senior Vice President Gary Schultz. Id. Curley also testified as to his report of
information regarding the incident to the University President, Graham
Spanier, and to the executive director of the Second Mile, a charity organization
with which Sandusky was associated. (Id.). Curley testified that at no time,
neither at the time of the 2002 incident, nor the time of his testimony, was he

aware of any other incidents of alleged sexually inappropriate conduct by
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Sandusky, on University property or elsewhere. Specifically, Curley testified
that in 2002, he did not know anything about a 1998 report of an incident.

(N.T.G.J. 1/12/11, Curley, pp. 13-15).

At no time during his testimony did Mr. Curley consult with Ms. Baldwin,
refuse to answer a question, ask a question of, or seek a ruling by, Judge

Feudale.

Grand Jury Testimony of Gary Schultz

Having received the explanation of rights by Judge Feudale set forth above,

December 17, 2013, Exhibit N, Notes of Testimony Grand Jury Proceedings,
Gary C. Shultz, January 12, 2011)(hereinafter, “N.T.G.J. 1/12/11, Schultz”).
Mr. Schultz acknowledged that he was accompanied by counsel, Cynthia
Baldwin. (N.T.G.J. 1/12/11, Schultz, p. 2). Mr. Schultz testified that in June
2009, he retired as Senior Vice President for Finance and Business of the

University. (Id.).

Mr. Schultz testified regarding his recollection of information related to a
report of an incident in 2002 involving Sandusky in the locker room of the
Lasch Building. (N.T.G.J. 1/12/11, Schultz, pp. 5-6; p.7). Schultz testified that
in a meeting held in Schultz’s office, McQueary and Joseph Pétérno described
the incident in a very general way, with no details. (N.T.G.J. 1/12/11, Schultz,
p. 9). Mr. Schultz testified that he formed an impression that the type of
conduct was inappropriate sexual conduct. (N.T.G.J. 1/12/11, Schultz, p. 10).

15



Mr. Schultz testified that, after consulting with Mr. Curley, a child
protective agency was contacted to look into the matter. (N.T.G.J. 1/12/11,
Schultz, p.11). Schultz recalled that after consulting with Mr. Curley, they
determined that it would be communicated to Sandusky that he should not
bring children associated with the Second Mile onto campus in the f ootball

building. (N.T.G.J. 1/12/11, Schultz, p.11).

Mr. Schultz testified that a child protective agency investigated an incident

(N.T.G.J. 1/12/11, Schultz, p.12). He testified that he recalled that he, the
University police chief, the District Attorney and perhaps University legal
counsel, decided to use the child protective agency as the appropriate
investigative agency. (N.T.G.J. 1/12/11, Schultz, pp. 15-16). Schultz testified
that he did not recall the 1998 matter being turned over to police and believed

that it was turned over to the child protective agency for investigation. (N.T.G.J.

the investigation of the 1998 allegation. (N.T.G.J. 1/12/11, Schultz, p. 15),

Mr. Schultz testified that he was unaware of any memoranda or written
documents, other than his own notes, which may have existed at the time of
the 1998 incident, after the incident, or regarding the 2002 events. (N.T.G.J.
1/12/11, Schultz, pp. 27-28). Mr. Schultz testified that he was not then in
possession of any notes regarding the 2002 incident which he may have

written. (N.T.G.J. 1/12/11, Schultz, p. 16). He testified that he believed notes

16



were probably taken at the time of the 2002 incident. Mr. Schultz testified that

he would guess that any notes that old would have been destroyed on or before

Mr. Schultz testified that he believed he would have consulted with
University President Graham Spanier regarding the 2002 incident. (N.T.G.J.
1/12/11 Schuliz, p. 17). Schultz testified that he believed that Mr. Spanier was
aware of the 1998 incident at the time of the 2002 incident. (N.T. Gary Schultz,

17
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youth in the shower in the 2002 incident. (N.T.G.J. 1/12/11, Schultz, p. 20).
He testified that at the time he retired, he was not aware of any other

allegations of sexual conduct involving Sandusky subsequent to the 1998 and

2002 incidents. (N.T.G.J. 1/12/11, Schultz, p. 32).

Mr. Schultz testified that since the 2002 incident involving Sandusky came
to light, to his knowledge, the University did not adopt a policy with regard to
non-student youth being on University facilities under circumstances such as

the 2002 incident. (N.T.G.J. 1/12/11, Schultz, p. 33).

At no time during the testimony did Mr. Schultz consult with Ms. Baldwin,
refuse to answer a question, or ask a question of, or seek ruling by, Judge

Feudale
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April 13, 201 1- Conference before the Grand Jury Judge, the Honorable Barry F.
Feudale reqgarding Subpoena No. 1179 for Production of Document

W

On April 13, 2011, Judge Feudale conducted an in-chambers conference
with Ms. Baldwin and Mr. Fina regarding the document subpoena issued to the
University related to the Sandusky investigation. (Transcript of Proceedings,
December 17, 2013, Exhibit O, Transcript of Proceedings of Grand Jury, April
13, 2011)(hereinafter, “N.T.G.J. 4/13/11, Conference”). Ms. Baldwin
represented to Judge Feudale that the subpoena, which sought emails dating
back to 1997, was overly broad, difficult to comply with and,
included sensitive matters on unrelated subjects. (N.T.G.J. 4/13/11

Conference, pp. 2-4).

Judge Feudale requested that Ms. Baldwin leave the room. He then
entertained an in-camera response on behalf of the Commonwealth regarding
the foundation for the request for documents. (N T.G.J.4/13/11, Co
pp. 6-7). Mr. Fina stated that the Commonwealth “really want[s] to find out
whether there were emails about the cases we know about, the 1998 incident,
the 2002 incident and the alleged 1984-85 incident, but what other incidents
there may have been”. (N.T.G.J. 4/13/11, Conference, p. 14). Mr. Fina asserted
the Commonwealth’s view of alleged inconsistencies in the testimony of Curley
and Schultz. (N.T.G.J. 4/13/11, Conference, p. 10). The representations by Mr.

Fina to Judge Feudale occurred outside the presence of, and based upon the

record before us, were not communicated to Ms. Baldwin.



Following that exchange, Ms. Baldwin joined the conference. Mr. Fina
indicated that he would not ask Mr. Spanier questions about anything related
to the document subpoena. (N.T.G.J. 4/13/11, Conference, p. 24). Ms. Baldwin
and Mr. Fina discussed a proposed resolution for the University’s response to
the document subpoena. Mr. Fina stated, “...|
we can work on the language in this regard-essentially that any of those
emails, any subset of those emails that relate in any fashion, whether they’re
illusions or direct statements to Mr. Sandusky, that those would be cuiled out
by the University and provided directly to the Office of Attorney General.”

(N.T.G.J. 4/13/11, Conference, p. 26).

Following the discussion regarding the compliance with the document
subpoenas, before commencement of questioning of Mr. Spanier, Judge

Feudale inquired:

Cindy, just for the record, who do you represent?

MS. BALDWIN: The university.

JUDGE FEUDALE: The university solely?

MS. BALDWIN: Yes, 1 represent the university solely.
(N.T.G.J. 4/13/11, Conference, p. 28).

April 13, 2011- Grand Jury Testimony of Graham B. Spanier
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Judge Feudale provided instructions t

s)

those provided to Curley and Schultz, namely, the right to advice and

assistance of a lawyer, the right to the services of a lawyer with whom the
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witness could consult at any time before, during or after testimony or contact
with the grand jury; the right to confer at any time during the testimony, the
right to refuse to answer any questions and seek a ruling on the refusal to
answer, a right to stop the questioning and appear ¢ither alone or with counsel
to seek a ruling on any matter which may arise. (Transcript of Proceedings,
December 17, 2013, Exhibit O, Notes of Testimony Grand Jury Proceedings,
Graham Spanier, April 13, 2011, pp. 29-31}(hereinafter, “N.T.G.J. 4/13/11,

Spanier”).

Judge Feudale instructed Mr. Spanier as to the duty to give truthful
answers and cautioned that if a witness answers untruthfully, he may be
subject to ‘prosecution for perjury, a felony punishable under the Crimes Code.
(N.T.G.J. 4/13/11, Spanier, p. 31). Mr. Spanier asked no questions regarding

the explanation of rights or duties.

At the commencement of the questioning, Mr. Fina inquired of Spanier as

follows:

ey was Director of Athletics and

reported directly to him in the chain of command, and that Curley would also

20



work closely with other senior members of the University administration.
(N.T.G.J. 4/13/11, Spanier, p. 6). Mr. Spanier testified that from 1993 or 1994
until approximately 2008, Gary Schultz served as Vice President for Finance,
the chief financial and business officer of the University. Duties of that
position included oversight of financial expenditures and operational areas of
the University such as housing, food services, environmental health and safety,
physical plant, transportation, internal audit, the controller’s office, the

University budgeting and other areas. (N.T.G.J. 4/13/11, Spanier, p. 7).

Included in those areas of oversight were University police services and public

w
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.J. 4/13/11, Spanier, p. 8). Mr. Spanier testified that

it would be a rare event that criminal allegations or activities would be broughf
to his attention (N.T.G.J. 4/13/11, Spanier, ‘p. 10; pp. 12-13). Mr. Spanier
testified that if he were to be informed of something, it would come from the
.senior vice president ‘of finance. (N.T.G.J. 4/13/11, Spanier, p. 12). Spanier
testified that during his tenure as president, there was never an occasion on
which University p_Qlice came to him with information regarding Sandusky.
N.T.G.J. 4/13/11 ‘Spanier, p. 13). |

J. 4

{ )
Mr. Spanier testified that there was one occasion on which Mr. Schultz and
Mr. Curley came to him to seek advice on a matter related to Sandusky. (Id.).
Spanier testified that in 2002, or approximately that time frame, Curley asked
if he could see Spanier because Curley had been approached by a member of
his staff “saying that he was somewhat uncomfortable because Jerry Sandusky
[sid in the football building locker room area in the shower was with a younger
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child and that they were horsing around in the shower. I believe that was the
language that was used.” (N.T.G.J. 4/13/11 Spanier, p. 14). Spanier testified
that he did not know who witnessed Sandusky in the shower with the child.

(N.T.G.J. 4/13/11 Spanier, p. 15).

Mr. Spanier testified that he advised that Curley and Schultz should inform
Sandusky that “[ijt was not a good practice to bring people under 18 into [the
University’s locker room] and we’d like to ask him not to do that going forward;
secondly we thought since he was no longer employed by the University and we
really didn’t have any responsibility for him at that point in time that we
should also, as a matter of prudence, contact the chair of the board of the
Second Mile to simply inform that individual that we were concerned about

Second Mile children being brought into Penn State locker facilities and that we

were going to ask that that not occur.” (N.T.G.J. 4/13/11, Spanier, p. 17).

Mr. Spanier testified that in his discussions with Curley and Schultz, there
was no indication that the conduct described could have been sexual in nature.
(N.T.G.J. 4/13/11, Spanier, pp. 22-25). Spanier testified that in reference to
the recommendations, Spanier did not make any suggestion that Curley should
1e child was. (NT.G.J. 4/13/1 1 Spanier, p. 21). Mr. Spanier

testified that he had no impression that that was done by either Mr. Schultz or

Mr. Curley. (Id.}.

Mr. Spanier testified that there was no discussion with or information

provided to him about any prior allegations against Sandusky involving
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children. (N.T.G.J. 4/13/11, Spanier, p. 22). Spanier testified that he was
never informed before 2011 of an allegation in 1998 that Sandusky was in a
University shower ﬁvith two young men and that contact had occurred.
(NT.G.J. 4/ 13/11, Spanier, p. 22; pp. 34-35). Mr. Spanier testified that he was
never informed before 2011 that the Penn State University Police had
investigated allegations of potential sexual misconduct by Sandusky. (Id.). He
testified that he was not aware of any occurrences where Sandusky had

brought children into University locker rooms or showers. (N.T.G.J. 4/13/11,

Spanier, p. 26).

Mr. Spanier testified that he believed that no writing resulted from the
meeting with Curley and Schultz or that anyone prepared a memo, email or

handwritten note. (N.T.G.J. 4/13/11, Spanier, p. 30).

Mr. Spanier testified that in 2002, when the matter was reported to him by
Curley and Schultz, they did not indicate in any way that they had disclosed
the matter to either law enforcement authorities or other public entities. (N.T.
Graham Spanier, 36). Mr. Spanier testified that he believed that no writing
resulted from the meeting with Curley and Schultz or that anyone prepared a

memo, email or handwritten note. (N.T.G.J. 4/13/11, Spanier, p. 30).

At no time during his testimony before the grand jury did Mr. Spanier ask
to consult with Ms. Baldwin, refuse to answer a question on any grounds,
expresév uncertainty as to whether he could lawfully refuse to answer a

question, ask a question or request to stop the questioning for any reason.
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October 2012- Assertion of Attorney-Client Privilege Before the Grand Jury Judge
and Waiver of Privilege by Pennsylvania State University

The record includes a series of letters from the period of June 1, 2012
through October 19, 2012, in which counsel for Defendants Curley and Schultz
asserted the attorney-client privilege to which the University’s counsel, and
counsel for Ms. Baldwin responded. The details of these communications are

set forth at length, below.

October 26, 2012- Grand Jury Testimony of Cynthia Baldwin

On October 26, 2012, Ms. Baldwin appeared before the grand jury for

questioning.

Mr. Fina represented in his questioning of Ms. Baldwin that, since the time
that charges were filed against Sandusky, Curley and Schultz, a number of
emails from 1998 and 2001 were discovered which directly related to the 1998
investigation and 2001 crime regarding Sandusky. (N.T.G.J. 10/26/12,
Baldwin, p. 20). Ms. Baldwin testified that at no time, in response to her
request for materials, did Curley, Schultz or Spanier in any way disclose to her

the existence of any emails regarding the events of 1998 or 2001. (Id.).

Mr. Fina also represented in his questioning that Mr. Schultz had a file in
'~ his office regarding Sandusky which contained documents related to his
employment and retirement agreement as well as notes and emails pertaining

to the 1998 and 2001 crimes of Sandusky. (Id.) Ms. Baldwin testified that

24



Schultz never revealed the existence of a Sandusky file or its contents, and

stated that he did not have anything. (Id.).

Testimony Related to Graham Spanier

Ms. Baldwin testified that in January 2011, she became aware and received
a copy of a report of the 2008 incident. (N.T.G.J. 10/26/12, Baldwin, p.23).
She testified that she did not provide a copy of the report to Spanier, but
believed that Spanier was aware that she had received the report. (N.T.G.J.
10/26/12, Baldwin, p. 24). Ms. Baldwin testified that Spanier told her that he

did not know anything about the 1998 investigation. (Id.).

Ms. Baldwin testified that Spanier was interviewed by the Office of the
Attorney General on March 22, 2011, and was asked direct questions regarding
any knowledge of or involvement in the incidents of 1998 and 2001. She
accompanied Spanier to that interview.( N.-T.G.J. 10/26/12, Baldwin, p. 25). A
few days after the interview, the Office of the Attorney General notified her that
it intended to subpoena Spanier to appear before the grand jury. (N.T.G.J.
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Ms. Baldwin testified that she apprised Spanier that he would be required to
testify, and that he responded that he would do so. (Id.). She testified that she
kept Spanier, as University President, apprised of everything of which she was

aware regarding the investigation, including the fact that interviews with

persons in the Athletics Department occurred. (N.T.G.J. 10/26/1

28). Ms. Baldwin testified that she advised Spanier that if he had questions, he
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should feel free to ask her, which he did. (Id.). Ms. Baldwin testified that she
viewed it as her duty as general counsel to keep Spanier, as University
President and Board of Trustees member, aware of the status of the ongoing
investigation and believed Spanier expected her to do so. (N.T.G.J. 10/26/12,

Baldwin, pp. 28- 29).

Ms. Baldwin testified that communications with the grand jury and the OAG
continued from April 2011 through November 2011, during which time she
kept Mr. Spanier apprised of those communications. {(/d.) Ms. Baldw in testified
that throughout that period of time, Spanier told her that he did not know
anything about the 1998 incident involving Sandusky. (N.T.G.J. 10/26/12,

Baldwin, pp. 39-40).

| As to the 2001 incident, Ms. Baldwin testified that Spanier stated that
Schultz and Curley apprised him Qf the situation, if it could be so described,
and that they had discussions. As University President, Spanier expected that
Curley and Schultz would take care of it. (N.T.G.J. 10/26/12, Baldwin, p. 40).
She testified that Spanier articulated that he was told that the obsefvation of

the incident in the shower of the La_éch Building was horsing around and

Ms. Baldwin testified that in early November 2011, the OAG alerted her that
the presentment of the grand jury would include charges against Curley and

Schultz related ta a failure to report. (N.T.G.J. 10/26/12, Baldwin, p. 41).
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III. DISCUSSION

Central to disposition of Defendants’ claims and theories for relief is
determination of the scope of the attorney-client privilege asserted by each
Defendant. We must determine whether the record demonstrates the existence
of an individual attorney-client privilege between each Defendant personally
and Ms. Baldwin.

We find that, in all matters related to their appearances before the grand
jury, including preparation for such appearances, Ms. Baldwin represented
each Defendant in his capacity as an agent of the University conducting
University business, not in an individual, personal oapacity. Thus, in their
roles as agents of the University, the Defendants received representation and
no denial of counsel occurred.

We also find that the record does not support a divergence of interests of
the Defendants as agents from those of the privilege holder, the University, of
which Ms. Baldwin was aware, nor a conflict among the Defendants. No

| apparent conflict of interest precluded her representation of them in their
capacitics as agents of the University conducting University business.

We further find that the University, as the holder of the privilege, waived its
attorney-client privilege, and that any disclosure of information related to the
ongoing investigation of Sandusky fell within the terms of the waiver.
Therefore, no violations of the attorney-client privilege occurred.

Finally, we find no prosecutorial misconduct based upon a claim that the

Commonwealth interfered with the Defendants’ constitutional rights, or that
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defects existed in the grand jury proceedings with respect to Ms. Baldwin’s

representation of Defendants before the grand jury.

A. Backaground of the Attorney- Client Privilege

In their filings, Defendants rely heavily upon standards which govern the
establishment of an attorney-client relationship between an individual and

counsel, that is,

1) The asserted holder of the privilege is or sought to become the
client;
2) The person to whom the communication was made is a member |

of the bar or a court, or his subordinate.
3} The communication relates to an act of which the ttorney was
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informed by his client, without the presence of strangers, for the
purpose of securing either an opinion of law, legal services or
assistance in a legal matter, and not for the purpose of
committing a crime or tort.

4) The privilege has been claimed and is not waived by the client.

Commonwealth v. Mrozek, 441 Pa.Super. 425, 428, 657 A.2d 997, 998 (1995).

The attorney-client privilege is “deeply rooted in the common law,” and in
both criminal and civil proceedings, the General Assembly has provided that
“counsel shall not be competent or permitted to testify to confidential

communications made to him by his client, nor shall the client be compelled to

204, 215, 216-17 (2014) citing 42 Pa.C.S.§ 5916 (criminal matters) and 5928
(civil matters); Commonwealth v. Chmiel, 558 Pa. 478, 738 A.2d 406, 414

(1999). “The attorney-client privilege is “the most revered of our common law
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privileges, and, as it relates to criminal proceedings, it has been codified at 43
PA.C.S.A. 85916....[I]n criminal proceedings, counsel shall not be competent or
permitted to testify to confidential communications made to him by his client,
nor shall the client be compelled to disclose the same, unless in either case this
privilege is waived upon the trial by the client.” Commonwealth v. Maguigan,
511 Pa. 112, 124, 511 A.2d 1327, 1333 (Pa. 1986). Nevertheless, the
Pennsylvania Supreme Court has acknowledged the “ongoing tension between
the two strong, competing interests of justice in play- namely -the

encouragement of trust and candid communication between lawyers and their

determining process”. In re Thirty-Third Statewide Investigating Grand Jury, 86
A.3d at 217 (2014); See also, Levy v. Senate of Pennsylvania, 619 Pa. 586, 65
A.3d 361(2013)(attorney-client privilege is often in tension with truth-

determining process).

The attorney-client privilege applies to corporations as well as individuals.
Upjohn Co. v. United States, 449 U.S. 383, 101 S.Ct. 677, 66 L.Ed. 2d 584
(1981). However, “[a]s the [United States) Supreme Court has recognized...
{tlhe administration of the privilege in the case of corporations... presents
special problems. As an inanimate entity, a corporation must act through its
agents.” In the Matter of Bevill, Bresler & Shulman Asset Mgmt. Corp., 805 F.2d
120, 124 (3d Cir. 1986) citing Commodity Futures Trading Comm’n v.

Weintraub, 471 U.S. 343, 105 S.Ct. 1986, 85 L.Ed. 2d 373 (1985).
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Further, although “[t]he attorney-client privilege is intended to facilitate
‘full and frank communication between the attorneys and their clients and
observance of the law and
administration of justice’ tension exists between waiver of a corporation’s
attorney-client privilege and the assertion of an individual privilege.” Upjohn Co.
v. United States, 449 U.S. 383, 389, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981);

Beuvill, at 125.
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representation by corporate or organizational counsel and its employees or
agents. No parties dispute that Ms. Baldwin represented the University as
general counsel and that all three Defendants were high ranking University
officials. Defendants assert, however, that Ms. Baldwin represented each
Defendant individually and, because of alleged failures of or conflicts in
-representation, they were deprived of the right to counsel throughout the

proceedings, which failures or conflicts entitle them to relief.

Representation éf the individual is distinct from representation of the
corporate agent in the official capacity. “[T|he party asserting the privilege
bears the burden of provin
United States v. Fisher, 692 F. Supp. 488, 490-91( E.D. Pa. 1988) Sce also
United States v. Costanzo, 625 F.2d 465, 468 (3d Cir. 1980)(“While

establishment of an attorney-client relationship is not dependent upon

execution of a formal contract, the burden of demonstrating that a privileged
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relationship exists nonetheless rests on the party who seeks to assert it.”). In

this instance, that burden of proof rests upon the Defendants.

Pennsylvania cases, and federal cases relying upon Pennsylvania law, have
addressed the standard applicable to determination of the scope of corporate
counsel’s representation. Whether there is a valid claim of privilege exists is
decided on a case-by-case basis, and applicability of the privilege based upon

the attorney-client relationship is a factual question, the scope of which is a

question of law. In the Matter of Bevill, Bresler & Schulman Asset I
8OSA F.2d 120, 124 (3d Cir. 1988) citing Upjohn Co., v. United States, 449 U.S.
383, 101 S.Ct. 677, 66 L.Ed 2d 584. Pennsylvania has adopted the five-part
test set forth in Bevill which governs the issue of whether an attorney-client
privilege exists between corporate counsel and corporate officers. See, Maleski

by Chronsiter v. Corporate Life Ins. Co., 163 Pa.Cmwlth. 36, 641 A. 2d 1 (1994).

In Beuill, the United States Court of Appeals of the Third Circuit affirmed
the District Court’s order which required disclosure of communications related
to corporate matters by corporate officers tc corporate counsel where the
corporation waived the attorney-client privilege. The Court explained that, in
order to assert an individual attorney-client privilege as to communications

with corporate counsel, corporate officers must demonstrate that:

First, they approached [counsel] for the purpose of seeking legal advice.
Second, they must demonstrate that when they approached [counsel]
they made it clear that they were seeking legal advice in their individual
rather than their representative capacities. Third, they must demonstrate
that the [counsel] saw fit to communicate with them in their individual
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capacities, knowing that a possible conflict could arise. Fourth, they
must prove that their conversations with 1COUIlel] were confidential. And
fifth, they must show that the substance of their conversations with
[counsel] did not concern matters within the company or the general
affairs of the company.

Bevill, 805 F. 2d at 123 (c1t1ng In re Grand Jury Investigation, 575 F.Supp. 777,
780 (N.D. Ga. 1983).

The Bevill Court reminded that any privilege which exists as to a corporate
officer’s role and functions within a corporation belongs to the corporation, not
the officer, and that, “[bjecause a corporation can act only through its agents, a
corporation’s privilege consists of communications by corporate officials about
corporate matters and their actions in the corporation. A corporate official thus
may not prevent a corporauon from waiving its privilege arising from
discussions with corporate counsel about corporate matters. Bevill, at 125
(internal citations omitted). See also, Commodity Futures Trading Comm’n v.
Weintraub, 471 U.S. 343 349, 105 S.Ct. 1986, 85 L.Ed. 2d 372 (1985)(any
privilege that exists as to a corporate officer’s role and functions within a

y belongs to the corporation, not the officer).

These standards apply equally in civil and criminal settings. For example, in
United States v. Norris, 722 F.Supp.2d 632 (2010), the United States District
Court for the Eastern District of Pennsylvania rehed upon the five-part Bevill
test, adopted as Pennsylvania law, and found that no individual attorney-client
nship between corporate counsel and a chief executive officer of the
corporation charged with fabricating information. In Norris, as in the instant

matter, corporate counsel accompanied the corporate officer to an interview in
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advance of the officer’s grand jury testimony. The corporation later waived its
attorney-client privilege as to communications with corporate counsel
regarding representation in connection with the grand jury investigation. In
denying the corporate officer’s motion to suppress testimony of corporate |
counsel, the Court concluded that, 1) at no time did the corporate officer ask
corporate counsel to represent him personally, 2) the corporate officer provided
no evidence of a conversation which did not involve the business affairs of the
corporation, 3) the corporate counsel did not believe h;a represented the

corporate officer individually. Norris, at 639. The United States Court of

no attorney-client relationship existed. United States v. Norris, 419 Fed. Appx.

190 (March 23, 2011)(3d Cir. Pa.).

B. Application of Law and Conclusions: Scope of the Attorney-Client
Relationship

Applying these standards in the instant matter, the evidence fails to
establish that Ms. Baldwin represented Defendants in their individual
capacities, but instead, demonstrates that Ms. Baldwin represented each
Defendant in his role as an official of the University conducting University
business. In reaching this conclusion, we rely in part upon evidence presented
at the November 20 and 21, 2014 hearings, but for the reason set forth above,

we do not cite to that testimony in this Opinion.

First, Defendants each approached Ms. Baldwin for legal advice related to

receipt of subpoenas for appearance before the grand jury. In consultation with
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the University President Spanier, Ms. Baldwin arranged for contact with Curley
and Schultz regarding the subpoenas. The OAG served the subpoenas upon
Messrs. Curley and Schultz through Ms. Baldwin as general counsel, rather
than upon them personally at their homes or elsewhere. Mr. Spanier instructed
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with Ms. Baldwin, at the instruction of the University President, to receive

counsel related to their appearances before the grand jury.

Second, Defendants presented no evidence that they sought representation in
their individual rather than their organizational capacities. Defendants rely
instead upon assertions as to their beliefs regarding representation, which we
do not find satisfies their burden of proof. In contrast, Ms. Baldwin presented
testimony as to her discussion with Defendants as to their rights related to
representation and the nature of their communications with her. Defehdants

chose to proceed with Ms. Baldwin as their counsel, aware of her role as

Third, there exists no evidence that Ms. Baldwin communicated with the
officials in their individual capacities, knowing that a conflict could arise. We
cannot conclude that Ms. Baldwin was aware of facts which raised a conflict

between the interests of the University and the Defendants personally; that is,

request to gather information required by the subpoena duces tecum directed

to the University, Defendants responded that they had neone. If Defendants



possessed personal knowledge which created either personal criminal exposure
or a conflict of interest, we have no evidence upon which we could conclude
that Ms. Baldwin was or should have been aware of such information and
communicated with them in their individual capacities in spite of such

knowledge.

As to the fourth factor, we find that Ms. Baldwin maintained confidentiality
of communications with the Defendants in their roles as agents, until such
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Finally, Defendants have not alleged that conversations occurred with Ms.

Baldwin which related to private individual matters outside of their roles as

IV. Defendants’ Theories in Support of Claims for Relief

Having reached this conclusion as to the scope of Ms. Baldwin’s

representation, we turn to Defendants’ claims for relief.

A. Right to counsel

No violation of the right to counsel occurred where Ms. Baldwin consistently
and properly identified her role as counsel to the University in consultation
with the Defendants and in the grand jury proceedings. Defendants chose to

R, [ | _ > ldvedn A~ ol -~ Avmnfaemn cvaftaea
proceed with the University’s counsel and therefore sutlere

right to counsel.
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In support of the claim of denial of the right to counsel, Defendants rely
heavily upon Ms. Baldwin’s identification of herself as counsel to the
University. Indeed, Ms. Baldwin made clear on the record at each proceeding
that she appeared as general counsel to the University. Such identification
neither concealed nor misrepresented her role.

Ms. Baldwin further correctly noted her representation of the witnesses as
University agents. On behalf of Messrs. Curley and Schultz, Ms. Baldwin
articulated her representation by reference to their respective roles at the

University. (MS. BALDWIN: My name is Cynthia Baldwin, general counsel for

representation for both those identified witnesses? MS. BALDWIN: Gary is
retired but was employed by the university and Tim is still an
employee.)(N.T.G.J. 1/12/11, p. 8). Mr. Spanier correctly identified Ms.
Baldwin as his counsel in his appearance before the grand jury in the capacity
as University president.(MR. FINA: Could you just identify counsel? A. Cynthia
Baldwin sitting beside me.)(N.T.G.J. 4/13/11, Spanier, p. 3). No reason existed
as their counsel as University officials was consistent with her role as general

counsel to the University.

1t follows, therefore, that we find meritless Defendants’ claims that they

appeared before the grand jury without the benefit of counsel. In asserting that

argument, Defendants rely upon cases which address the remedies available
for failure of a grand jury judge to apprise a witness of his rights, including the
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right to counsel. (See e.g., Defendant Curley’s Reply to The Commonwealth’s
Answer to Defendant’s Omnibus Pre-Trial Motion, p. 14; Schultz Memorandum
of Law in Support of Omnibus Pre-Trial Motlon . 15, citing Commonwealth v.
McCloskey, 277 A.2d 764 {Pa. Super. 1972) and Commonwealth v. Cohen, 289

A.2d 96 (Pa. Super 1972)).

We find misplaced Defendants’ reliance upon McCloskey and Cohen, which

address the denial of counsel before a grand jury. In McCloskey, the Supreme

provided following denial of the defendant’s request to have counsel with him in
the grand jury room, or in the alternative, that he be allowed to consult with

counsel at will outside the door. The Supreme Court stated,

In seeking to balance society’s interest in the grand jury’s freedom of
orderly inquiry and a witness’s right to exercise his privilege against self
incrimination knowingly and intelligently, we believe that proper
procedure is for the court supervising the investigating grand jury to
instruct a witness when administering the oath that while he may
consult with counsel prior to and after his appearance, he cannot
consult with counsel while he is giving testimony. However the witness
should also be informed that should a problem arise while he is being
interrogated, or should he be doubtful as to whether he can properly
refuse to answer a particular question, the witness can come before the
court accompanied by counsel and obtain a ruling as to whether he
should state the answer.

Such a warning gives full recognition to the delicate position of a witness
before an investigating grand jury. He has been summoned to testify, and
he is subject to contempt proceedings if he should refuse to testify
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without justification. The question of when a witness has reasonable

cause to apprehend danger’ and hence can exercise his right against self
incrimination is not always clear.

McCloskey, at 776.



Thus, the Court concluded, “a subpoenaed witness who has given testimony
before an investigating grand jury without the above warning has been denied
his right against self-incrimination.” Id.

In Cohen, the Superior Court applied the requirement of McCloskey
instructions to the appearance of an attorney as a witness before the grand
jury, and quashed the indictment where the supervising grand jury judge failed
to advise the attorney-witness of the Fifth Amendment right to remain silent
and the Sixth Amendment right to seek the advice of counsel.

No such violations occurred in the instant case. As set forth above, Judge
ions fully apprised the witnesses of their right to counsel and
all of its related privileges, including the right to the advice and assistance of a
lawyer, and the right to confer and consult with a lawyer at any time before,
during or after testifying before the grand jury. (N.-T.G.J. 1/12/11, pp. 8-11;
N.T.G.J. 5/13/11, pp. 29-31). Judge Feudale’s instructions complied in every

respect to the requirements set forth in McCloskey and Cohen.

Accordingly, neither Ms. Baldwin’s identification of herself as counsel to the

Feudale’s instructions to the witnesses deprived Defendants of the rlght to
counsel. Defendants were represented by counsel in the role in which they
appeared, agents of the University.

’ B._ Right to Conflict Free Counsel

We reject Defendants’ assertions that they received conflicted

representation in derogation of their Sixth Amendment right to counsel based
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upon an alleged conflicts of interest. Ms. Baldwin did not jointly represent the
individuals personally or in conflict with the University.

.
We find that the interests o
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aligned at the time the Defendants met with Ms. Baldwin and testified before
the grand jury, that is, the interests in providing truthful information within
their knowledge, as agents of the University, regarding the apparent target of
the investigation, Sandusky.

- We disagree with the assertion that Ms. Baldwin knew or should have

known that the interests of the individual Defendants would diverge from the

denied Defendants of representation. If, as the Commonwealth alleges,
Defendants provided false testimony as to their knowledge of information or
documents which created individual exposure to criminal ~liability, that
exposure arose at such time as the Commonwealth viewed their testimony as
chargeable conduct. Defendants testified after receiving proper instruction from
the grand jury judge regarding their duties. If, in fact, they gave chargeable
testimony, we decline to find that the information of Wﬁicn Ms. Baldwin was
aware in advance raised an issue of a divergence of interests.

We also decline to find that Ms. Baldwin should have been aware of an
alleged conflict by virtue of Mr. Paterno’s separate representation. No evidence
exists upon which we may make assumptions regarding his choice of

representation, and we do not infer that such choice proved the existence of a

conflict.
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We note that, even after their grand jury testimony, based upon the
information of which Ms. Baldwin was aware, the Defendants’ testimony

gue, the Commonwealth shifted the
focus from investigation of Sandusky to the University or individual
Defendants, the record does not support that the Commonwealth
communicated that focus to Ms. Baldwin. Discussions regarding the view of
alleged inconsistencies in the testimony of Messrs. Curley and Schultz took

place outside of Ms. Baldwin’s presence in an ex parte discussion regarding the

scope of a document subpoena. (See, N.T.G.J. 5/13/11, Conference).
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inconsistencies between the Defendants’ testimony and that of Michael
McQueary, who testified in secret grand jury proceedings.

B. Violation of Grand Jury Secrecy

Because they were represented by counsel in the capacity in which they
appeared before the grand jury, agents of the University, Ms. Baldwin’s
appearance in the grand jury room with Messrs. Curley, Shultz and Spanier
was proper and did not violate secrecy. As counsel, Ms. Baldwin was entitled to

accompany her client, the University, by its agents.

C. Breach of Attorney-Client and Work Product Privileges

We find that no violation of the attorney-client privilege occurred where Ms.
Baldwin testified before the grand jury on October 26, 2012 within the scope of

the waiver of privilege of the University, as the holder of the privilege.
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Following issuance of the presentment, Messrs. Curley and Schultz

obtained individual counsel. On behalf of Mr. Schultz, on June 1, 2012,

Baldwin. Ms. Baldwin concluded her position as general counsel in January
20, 2012. Attorney Farrell asserted that Ms. Baldwin represented Mr. Schultz
during preparation for his appearance before the grand jury, during his
interview and appearance be‘_fore the grand jury on January 12, 2011, and
through and until Mr. Farrell’s retenﬁon on or about October 201 1. Attorney

Farrell requested that “[Mr. DeMonaco] and Judge Baldwin assert the attorney-
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OAG, USAO in the Middle District of Pennsylvania, Louis Freeh and his
investigation group and anyone else who may ask.” (Transcript of Proceedings,

December 17, 2013, Exhibit C).

Similarly, on behalf of Mr. Curley, on June 11, 2012, Caroline Roberto,
Esq., wrote to Attorney DeMoconaco and asserted that “Justice Baldwin was
previous counsel to Mr. Curley and represented such to him and to others on
several occasions. Therefore, I ask that you and Justice Baldwin assert the
attorney-client work product privileges in response to all requests from the
Attorney General, the United States Attorney’s Office in the Middle District, the
Louis Freeh investigation and those associated with it, and others seeking
information or response related to Mr. Curley.” (Transcript of Proceedings,

December 17, 2013, Exhibit D).
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 On June 22, 2012, Attorney DeMonaco responded to Attorney Farrell and

Attorney Roberto that:

.. Cynthia Baldwin, as General Counsel was counsel for and
represented The Pennsylvania State University and represented the
interests of administrators of the University in their capacity as
aganb c,onuut,ung Uﬁlvel'hll.y DL«lblﬂéSS SO lUIlg as L[lClI' mterests
were aligned with the University. She however, as General Counsel
for the University, could not and did not represent any agent of the
University in an individual capacity. Nevertheless, Cynthia Baldwin
considered communications with the University and those agents
whose interests were aligned with the University to be confidential.

On October 2, 2012, Michael Mustokoff, Esq., then counsel for the
University, wrote to Judge Feudale advising that the University waived its

attorney-client privilege. On behalf of the University, Mr. Mustokoff stated,

The University has agreed to waive privilege as to the Office of General
Counsel’s efforts to comply with the Commonwealth’s grand jury

mvestzgatzon related to Gerald Sandusky, specifically excludlng privileged
communications with or concerning outside counsel, and has further
agreed to waive the University’s assertion of privilege regarding certain
actions taken by the Office of General Counsel subsequent to November
4, 2011.

(Transcript of Proceedings, December 17, 2013, Exhibit G)(emphasis added).

October 11, 2012, Attorney Roberto wrote to Judge Feudale and asserted
that attorney-client and work product privileges existed regarding Ms.
Baldwin’s representation of Curley during the grand jury proceedings.

~

(Transcript of Proceedings, December 17

™ 1

, 2013, Exhibit I). On the same date,
Mr. Farrell wrote to Judge Feudale and asserted that those privileges applied to

Ms. Baldwin’s preparation for the grand jury, as well as representation during
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and after Mr. Schultz’s appearance before the grand jury. (Transcript of

Proceedings, December 17, 2013, Exhibit H).

On October 19, 2012, Mr. Mustokoff wrote to Mr. Fina regarding the scope
of the waiver of the University’s attorney-client privilege. Mr. Mustokoff stated

exceptions to the University’s waiver as follows:

*k%k
(2) any communications between Justice Baldwin and Messrs. Schultz and
Curley. We have previously shared our concerns about the

Schultz/Curley communications with you and memorialized them in our
October 2, 2012 letter to Judge Feudale.

Mustokoff and Mr. DeMonaco during which counsel and the court discussed
the claims of privilege asserted on behalf of Curley and Schultz. (Transcript of
Proceedings, December 17, 2013, Exhibit P, Transcript of Grand Jury

Proceedings, October 22, 2013)(hereinafter, “N.T.G.J. 10/22/12, Conference”).

At that conference, Mr. Mustokoff stated that with all aspects of Ms.
Baldwin’s representation of the University, the attorney-client privilege
beIonged.to the University. ( N.T.G.J. 10/22/ 12? Conference p. 6). Mustokoff
asserted that the issue of the scope of an asserted privilege between Ms.

Baldwin and Messrs. Curley and Schultz was a matter for the court. (Id.}). Mr.

counsel for and represented the interest of Penn State University and
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represented the interest of administrators of Penn State University in capacity
as agents conducting University business so long as their interests were

Conference

(

Iniversity.” (N.T.G.J. 10/22/12

Univ v.” {N. / p. 8).

>

Before Judge Feudale, Fina, Mustokoff and DeMonaco agreed that, in view
of the assertion of a privilege on behalf of Curley and Schultz, Mr. Fina would
not ask questions of Ms. Baldwin as to the “testimony of Mr. Schultz and Mr.
Curley before the grand jury, and any preparation for or follow-up they had
with Counsel Baldwin, University Counsel Baldwin” (N.
10/22/12, pp. 10-11). Mr. Fina stated, “ I don’t believe [counsel for Curley and
Schultz’] attempt to extend the privilege to any actions that Baldwin took as
University counsel in fulfilling subpoenas and the contacts that may have
occurred between those two gentlemen in the fulfillment of subpoenas that

were issued to the University.” (N.T.G.J. 10/22/12, Conference 10/22/12, p.

5).

Our analysis of whether Ms. Baldwin’s grand jury testimony breached the
attorney-client privilege is controlled by identification of the privilege holder,

and the scope of any waiver thereof. Attorneys Roberto and Farrell’s assertions

Lid

rivilege, and the lack of an assertion on behalf of Mr. Spanier, against
whom the Commonwealth had not yet filed charges, do not control our
analysis. No evidentiary record existed upon which Judge Feudale could
decide the issue, asserted only by way of letter. In his April 9, 2013, Opinion,

Judge Feudale found that he lacked jurisdiction to do so.
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We have determined that Ms. Baldwin represented the University and

Defendants as agents conducting University business. Therefore, the University

testified within the scope of the waiver and the parameters set forth in advance

of her grand jury testimony.

As to Messrs. Curley and Schultz, Ms. Baldwin testified regarding their

knowledge of documents requested by subpoena directed to the University, to

et Tl TTon e mctder T m A mam AT el e s e « Aaldcrriam e +aatimm s
which the University had an obligation to respond. Ms. aldwin’s testimony

L
=
=
o

regarding Mr. Spanier’s communication of lack of awareness of the 1998
incident and handling of the 2001 incident was within the scope of the
University’s waiver. Regardless of whether or not private counsel had asserted
a privilege on his behalf, as we have stated, “a corporate official may not
prevent a corporation from waiving its privilege arising from discussions with

corporate counsel about corporate matters.” Bevill, at 125.

The University having waived its privilege, Ms. Baldwin’s testimony did not

breach an attorney-client privilege.

D. Prosecutorial Interference With the Right to Counsel and Structural
Defects in the Grand Jury Proceedings

We reject Defendants’ arguments that the OAG engaged in prosecutorial
misconduct or that apparent conflicts existed which required disqualification of

Ms. Baldwin by Judge Feudale.
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First, Defendants assert that the OAG engaged in prosecutorial miscohduct
which amounted to denial of the right to counsel because it perceived
inconsistencies between the Defendants’ testimonies, did not address allegedly
resulting conflicts of interest and therefore compromised the grand jury

proceedings.

The Comﬁonwealth was not obligated to disclose in advance of Defendants’
grand jury appearances, whether or not they viewed them as targets. In
Commonwealth v. Williams, 388 Pa. Super. '}53’ 565 A.2d 160 (1989), the
Pennsylvania Superior Court considered whether the Commonwealth engaged
in misconduct consisting of “setting a perjury trap” for an uncounseled target
of a grand jury. Williams sought reversal of convictions for perjury and false
swearing and asserted that the Commonwealth engaged in miscanduct by
bringing Defendant before the grand jury with the primary purpose of
extracting perjured testimony from him. Id. at 163. In Williams, although the

41 J_A- 4+ ala

Commonwealth recognized the possibility that the witness might perjure

g

himself, truthful answers could ‘have disclosed information useful to the
investigation; therefore, the Court declined to say that he was subpoenaed for
the sole purpose of extricating perjured testimony. Williams, at 164. The Court
held that it was not improper for the Commonwealth to allow the witness to
testify uncounseled and non-immunized where he was a “target” and not
merely a witness and “strenuously disagreed” with Williams’ argument that the
Commonweaith had a duty to warn him that he was a target, and entitled to
counsel and a grant of immunity. Id., at 166.
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In so deciding, the Superior Court looked to the adequacy of the

instructions to the witness provided by the grand jury judge regarding the duty

opportunity to obtain counsel and to refuse to answer questions which might

incriminate him. The Court explained,

...we do not understand what constitutional disadvantage a failure to
give potential warnings could possibly inflict on a grand jury witness,
whether or not he has received other warnings. It is firmly settled that
the prospect of being indicted does not entitle a witness to commit
perjury, and witnesses who are not grand jury targets are protected from
compulsory self-incrimination to the same extent as those who are.
Because target witness status neither enlarges nor diminishes the
constitutional protection against compelled self-incrimination, potential
defendant warnings add nothing of value to protection of Fifth

Amendment rights.

v. Washington, 431 U.S. 181, 189 97

538, 246 (1977) B ’
In the instant case, the Commonwealth sought information from Curley,
Schultz and Spanier in connection with the Sandusky investigation. Judge
Feudale provided each one virtually identical instruction to those provided in
Williams. Pursuant to Williams, Defendants’ rights as witnesses before the -

grand jury were the same regardless of the Commanwealth’s perception of thei

ciT

status.

Second, Defendants assert that defects existed in thc grand jury

proceedings because alleged conflicts of interest required that Judge F eudale
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No structural defect existed in the proceedings by virtue of Ms. Baldwin’s

appearance with each Defendant as an agent of the University. Her appropriate

-~
er role a
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which required intervention by Judge Feudale.

Defendants’ reliance upon Pirillo v. Takiff, 462 Pa. 511, 341 A.2d 896
(1975), to argue a duty on the part of Judge Feudale to disqualify Ms. Baldwin
from representation is misplaced. In Pirillo, the Pennsylvania Supreme Court
upheid the disqualification of an attorney, engaged by the Fraternal Order of
Police, from representing twelve police officers before an investigating grand
jury. The Supreme Court agreed that an impairing conflict existed where the
Fraternal Order of Police had “avowed [a] public policy of strenuous opposition
to any form of cooperation by individual policemen with the Special
ffice and with the investigating grand jury, and [took] the position
that the interest of any single member in cooperating to obtain leniency must
be sacrificed to the interest of the membership as a whole in obstructing any
inquiry into police corruption” Id., at 518; 528.

In this case, the CommonWealth’s theory or belief that inconsistencies
existed in testimonies of Defendants did not rise to a level of impairing conflict
which required Judge Feudale’s intervention into the issue of representation.

N arent conflicts of interest existed at that time Defendants testified
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which either denied their right to counsel or compromised the grand jury

proceedings.
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F. Effective Assistance of Counsel

We decline to consider Defendants’ claims that Ms. Baldwin provided

Omnibus Pre-Trial Motion of Timothy Mark Curley, p. 6, Sec. B, Failure to
Provide Competent Representation). Claims of ineffectiveﬁess may be brought
only after the conclusion of direct appeal following conviction under the Post
Conviction Relief Act, 42 Pa. C.S. §§ 9541-9546. See also, Commonwealth v.

Grant, 572 Pa. 48, 813 A.2d 726 (2002).

F. Crime-Fraud Exception and> Waiver

As to Ms. Baldwin’s grand jury testimony related to Mr. Spanier, the
Commonwealth and Defense Counsel dispute the applicability of the crime-
fraud exc;eption to the attorney-client privilege. Pursuant to the crime-fraud
“[pJrotection under attorney-client privilege is su
exceptions, and waiver...[tJhe crime-fraud exception results in loss of the
privilege’s protections when the advice of counsel is sought in furtherance of
the commission of criminal or fraudulent activity.” In re Investigating Grand
Jury of Philadelphia County, No. 88-00-3503, 527 Pa. 432, 441-42, 593 A.2d
402, 406-07(1991). Because we find that Mr. Spanier failed to meet the burden

of proving an individual attorney-client relationship with Ms. Baldwin, and the
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University, as the privilege holder waived its privilege as to Ms. Baldwin’s grand

~ jury testimony, we need not consider the applicability of the crime-fraud

For the same reason, we need not address whether Mr. Spanier waived the
attorney-client privilege by his July 23, 2012 letters to the University Board of
Trustees or the ABC News interview in the summer of 2012. (Transcript of

Proceedingsv, December 17, 2013, Commonwealth Exhibit}).

V. CONCLUSION

For all of the forgoing reasons, we enter the following:

ORDER

AND NOW, this / 7‘ ; day of Wb;fﬁ 2015, it is hereby

ORDERED that:

As to Defendant Timothy M. Curley, the following Motions are DENIED:

1. Omnibus Pre-Trial Motion, filed November 1, 2012 at Docket
No. 5165 CR 2011

2. Motion to Preclude Testimony of Attorney Cynthia Baldwin filed
November 20, 2012 at Docket No. 1385 MD 2012

Joint Motion to Quash Presentment as Defective for Relying on

W

wayaliisn Va2

Attorney-Client Privileged Communications and Work Product,
filed November 28, 2012
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4. Motion to Suppress Grand Jury Testimony, to Dismiss Prior

S.

Charges and Incorporate Prior Motions, filed November 21,
2013

Joint Motion {(with Graham B. Spanier)jto Quash Criminal
Complaint and Presentment, filed June 20, 2013

As to Defendant Gary C. Schultz, the following Motions are DENIED:

. Omnibus Pre-Trial Motion, filed October 31, 2012 at Docket No.

5164 CR 2011

. Motion to Preclude Testimony of Cynthia Baldwin filed

November 20, 2012 at Docket No, 1386 CR 2012

. Joint Motion to Quash Presentment as Defective for Relying on

Attorney-Client Privileged Communications and Work Product,
filed November 27, 2012 at Docket Nos. 217 MD Misc. Docket
2010 and 5165 CR 2011

. Motion to Join Co-Defendant Spanier’s Motion and

Memorandum of Law in Support of Motion to Quash Criminal
Complaint and Presentment filed June 20, 2103 at 1386 MD
2012

Motion to Suppress Grand Jury Testimony, to Dismiss and
Incorporate Prior Motions filed October 18, 2013 at 5164 CR
2011 and 3616 CR 2013

As to Defendant Graham B. Spanier, Docket No. 3615 CR 2013, the
following Motions are DENIED:

1.

Motion to Preclude Testimony of Attorney Cynthia Baldwin filed

. Motion to Quash Criminal Complaint filed May 16, 2013

seeking quashal of the Perjury, Obstruction and Conspiracy to

Commit Perjury and Obstruction charges based upon claims of
violation of the attorney-client privilege, deprivation of the right

to counsel angnH 1mprnppr presence in thv g{‘?,ndjury SﬁSoxuu,

violation of the right to effective assistance of counsel, violation
of Due Process
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Note: The court RESERVES ruling upon requests for quashal of
charges of Child Endangerment, Failure to Report, Conspiracy
to Commit Child Endangerment presented on grounds other
than those addressed in this Opinion. Ruling upon these claims
shall be made by separate Order.

3. As submitted to Grand Jury Judge:

a. Motion to Quash Presentment, November 26, 2012

b. Supplemental Motion to Quash Presentment or in the
Alternative to Strike Defendant Grand Jury Testimony
filed January 18, 2013

BY THE COURT:

%AW [ oo cir

e /‘J /O

TODD A. HOOVER, JUDGE

Distribution:

Bruce R. Beemer, Esquire, First Deputy Attorney General
James P. Barker, Esquire, Chief Deputy Attorney General
Karen Ditka, Esquire, Chief Deputy Attorney General

m al Prosecutions Section. 161 B1
Office of PA A'{‘COuley Cenela}, Criminal Prosecutions Seeuon, 16 i

Harrisburg, PA 17120
(Attorneys for the Commonwealth)

Caroline Roberto, Esquire

Law & Finance Building, 5™ Floor, 429 Fourth Avenue,
Pittsburgh, PA 15219

(Attorney for Defendant Curley)

Brian Perry, Esquire

2411 N. Front Street
Harrisburg, PA 17110
(Attorney for Defendant Curley)
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Thomas J. Farrell, Esquire

Farrell & Reisinger, 436 7% Avenue, Suite 200
Pittsburgh, PA 15219

(Attorney for Defendant Schultz)

George H. Matangos, Esquire
P.O. Box 222, 831 Market Street
Lemoyne, PA 17043-0222
(Attorney for Defendant Schultz)

Timothy K. Lewis, Esquire

Elizabeth K. Ainslie, Esguire

1600 Market Street, Suite 3600

Philadelphia, PA 19103

(Attorneys for Defendant Graham B. Spanier)
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OAG

From: . Gary C, Schultz <ges2@psu.edu>
Sent: - Wednesday, February 28, 2001 2:13 PM
To: - Graham Spanier; Tim Cutley

Subject: - ' Re: Meeting

<html>

Tim and Graham, thislsa more hurnane and upfront way to handle this.&nbsp; ! can support this approach with the -
understanding that we will inform his organization, with or without his cooperation (tthink that's what Tim
proposed).&nbsp; We can play it by ear to decide about the other organization.&nbsp; <br> <br> At10:18 PM 2/27/01 -
0500, Graham Spanier wrote:<br> <blockquote type=cite cite>Tim:&nbsp; This approach is acceptable to me.&nbsp; it
requires-you to go a step further and means that your conversation will be all the mora difficult, but ladmire your
willingness to do that'and 1 am supportive.&nbsp; The only downslde for us Is if the message jsn't &quot;heard&quot; and
acted upon, and we then become vulnerable for not having reported it.&nbsp; But that can be assessed down the
road.&nbsp; The approach you outline is humane and & reasonable way to proceed.<br> <br> At 08:10 PM 2/27/01 -0500,
Tim Curley wrote:<br> <blockquote type=clte cite>l had scheduled a meeting with you this afternoon about the subject we
discussed on Sunday. After glving It mare thought and talking it over with Joe yesterday-- | am uncomfortable with what we
agreed were the next steps.&nbsp; | am having trouble with going to everyone, but the person Involved. I think | would be
more comfortable meetmg with the person and tell hith about the information we received. | would plan to tell him we are
aware of the flrst situation. | would indicate we feel thére isa Pfﬁmem and we warit to assist the individual to get
professional help. Also, we feel a responsibility at some point soon to Inform his organization and and maybe the other one
about the situatlon. If he Is cooperative we would work with him to handle informing the organization. f nat, we do not
have a cholce and wili Inform the two groups, Additionally, | will let him know that his guests are not permitted to use our
facilities <br> <br> | need some help on thls one. What do you think about this approach?</blockquate><br> wevwumamevmmnen
/br) -

Graham B. Spanier<br>

President<br> o

The Pennsylvania State University<br>

7"1 ()IA Mn‘p(ﬁr) :

University Park, Pennsylvania&nbsp; 16802<br> <br> Phone:&nbsp; 814-865-761 1<br> emall &nbsp,
gsp_anjgr,@p,sy_,g_d_ughv dblockquote></ htm|>







INTRODUCTION

We, the members of the Thirty-Third Statewide Investigating Grand Jury, having
received and reviewed evidence regarding violations of the Crimes Code occurring in Centre
County, Pennsylvania, and elsewhere pursuant to Notice of Submission of Investigation No. 1,
do hereby make the following findings of fact and recommendation of charges.

FINDINGS OF FACT

The Grand Jury conducted an investigation into reported sexual assaults of minor male
while Sandusky was a
football coach for the Pennsylvania State University (“Penn State”) football team and after he
retired from coaching. Widely known as Jerry Sandusky, the subject of this investigation
founded The Second Mile, a charity initially devoted to helping troubled young boys. It was
within The Second Mile program that Sandusky found his victims.

Sandusky was employed by Penn State for 23 years as the defensive coordinator of its
Division 1 collegiate football program. Sandusky played football for four years at Penn State and
coached a total of 32 years. While coaching, Sandusky started “The Second Mile” in State
College, Pennsylvania, in 1977. It began as a group foster home dedicated to helping troubled
boys. it grew into a charity dedicated to helping children with absent or dysfunctional families. It
is now a statewide, three region charity and Sandusky has been its primary fundraiser.! The
Second Mile raises millions of dollars through fundraising appeals and special events. The
mission of the program is to “help children who need additional support and would benefit from

positive human interaction.” Through The Second Mile, Sandusky had access to hundreds of

boys, many of whom were vulnerable due to their social situations.

! Sandusky retired from The Second Mile in September 2010.
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VICTIM 1
The Grand Jury conducted an investigation into the reported sexual assault of a minor
child, Victim 1, by Sandusky, when Victim 1, a Second Mile participant, was a houseguest at
Sandusky’s residence in College Township, Centre County, Pennsylvania. During the course of

+ln

the multi-year investigation, the Grand

Jury heard evidence that Sandusky indecently fondled
Victim 1 on a number of occasions, performed oral sex on Victim 1 on a number of occasions
and had Victim 1 perform oral sex on him on at least one occasion.

Victim 1 testified that he was 11 or 12 years old when he met Sandusky through The
Second Mile program in 2005 or 2006. As with the remaining victims, Victim 1 only came to
Sandusky’s attention during his second year in the program, when the boy attended The Second
Mile’s camp on the Penn State University Park campus. During the 2007 track season, Sandusky
began spending time with Victim 1 weekly, having the boy stay overnight at his residence in
State College, Pennsylvania. Sandusky took Victim 1 to professional and college sporting
events, such as Philadelp re-season practices at Penn State. When Victim 1
slept at the Sandusky residence, he would sleep in a finished bedroom in the basement.

S § P
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Occasionally, other boys would also stay overnight at Sandusky’s home but usual

.z

y it was only
Victim 1. Sandusky also encouraged Victim 1 to participate in The Second Mile as a volunteer.
Sandusky gave Victim 1 a number of gifts, including golf clubs, a computer, gym clothes, dress
clothes and cash. Sandusky took the boy to restaurants, swimming at a hotel near Sandusky’s
home, and to church.

Victim 1 testified that Sandusky had a practice of coming into the basement room after he

told Victim 1 that it was time to go to bed. Victim 1 testified that Sandusky would “crack his

So T +

back.” He described this as Sandusky getting onto the bed on which Victim 1 was already lying
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and rolling under the boy. With Victim 1 lying on top of him, face to face, Sandusky would run
his arms up and down the boy’s back and “crack” it. The back-cracking became a ritual at
bedtime. Victim 1 said that after Sandusky had cracked his back a number of times, he

progressed to rubbing Victim 1°s backside while they lay face-to-face on the bed. Victim 1

seventh grade. Sandusky then began to blow on Victim 1’s bare stomach. Eventually, Sandusky
began to kiss Victim 1 on the mouth. Victim 1 was uncomfortable with the contact and would
sometimes try to hide in the basement to avoid Sandusky. Victim 1 testified that ultimately
Sandusky performed oral sex on him more than 20 times through 2007 and early 2008.
Sandusky also had Victim 1 perform oral sex on him one time and also touched Victim 1's penis
with his hands during the 2007-2008 time period. Victim 1 did not want to engage in sexual
conduct with Sandusky and knew it was wrong. Victim 1 stopped taking Sandusky’s phone calls

and had his mother tell Sandusky he was not home when Sandusky called. This termination of

f 2008, when Victim 1 was a freshman in high

Before Victim 1 ceased contact with Sandusky, Sandusky routinely had contact with him
at a Clinton County high school where the administration would call Victim 1 out of activity
period/study hall in the late afternoon to meet with Sandusky in a conference room. No one
monitored these visits. Sandusky assisted the school with coaching varsity football and had
unfettered access to the school.

Victim 1 testified about an incident that occurred one evening at the high school when he

and Sandusky were alone in the weight room where there was a rock climbing wall. After

Victim 1 fell off the wall a Sandusky lay down on top of him, face to face, and was
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rolling around the floor with the boy. No one was able to see Victim 1 and Sandusky because of
the configuration of the room. Sandusky was lying under Victim 1 with his eyes closed.
Suddenly a wrestling coach, Joe Miller, unexpectedly entered the room and Sandusky jumped up

very quickly and explained that they had just been wrestling.

+1 T

Joseph Miller testified that he was head wrestling coach for the elementary wrestling
program for that school district. He knew Victim 1, who had wrestled for him. Miller

corroborated that one evening in 2006 or 2007, he returned to the high school to retrieve
something he had forgotten. He saw a light on in the weight room which should have been
turned off and when he went in, he discovered Victim 1 and Sandusky, lying on their sides, in
physical contact, face to face on a mat. He said both Victim 1 and Sandusky were surprised to
see him enter the room. He recalls that Sandusky jumped up and said, “Hey Coach, we’re just
working on wrestling moves.” Sandusky was not a wrestling coach. Miller found the use of that

secluded room odd for wrestling because the bigger wrestling room right outside the weight

1 -

room had more room to wrestle and more mats. He had seen Victim 1 with
before the weight room incident. He saw them together after school and before athletic practice
time.

Steven Turchetta testified that he was an assistant principal and the head football coach at
the high school attended by Victim 1. He testified that Sandusky was a volunteer assistant
football coach. Sandusky also worked with children in the Second Mile program in that school
district. Turchetta described the Second Mile as a very large charitable organization that helped
children who are from economically underprivileged backgrounds and who may be living in

single parent households. Turchetta first met Sandusky in 2002 when Sandusky attempted to

assist some Second Mile members who were on
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involvement grew from there. In the 2008 season, Sandusky was a full-time volunteer coach.
Turchetta said it was not unusual for him, as assistant principal, to call a Second Mile student out

of activity period at the end of the day, at Sandusky’s request, to see Sandusky. He knew of

P
several students who were left alone with Sandusky, including Victim 1. Turchetta characterized
Sandusky as very controlling within the mentoring relationships he established with Seco 1d Mile
students. Sandusky would often want a greater time commitment than the teenagers were willing
to give and Sandusky would have “shouting matches™ with various youths, in which Turchetta
would sometimes be the mediator. Turchetta would also end up being Sandusky’s point of
contact for a youth whom he had been unable to reach by phone the previous evening. Turchetta

testified that Sandusky would be “clingy™ and even “ncedy” when a young man broke off the

relationship he had established with him and called the behavior “suspicious.” Turchetta became

from that day forward and the matter was reported to authorities as mandated by law.

Office of Attorney General Narcotics Agent Anthony Sassano testified concerning phone
records that establish 61 phone calls from Sandusky’s home phone to Victim 1°s home phone
between January 2008 and July 2009. In that same time, there were 57 calls from Sandusky’s
cell phone to Victim 1°s home phone. There were four calls made from Victim 1's home phone
to Sandusky’s cell phone and one call from Victim 1’s mother’s cell phone to Sandusky’s cell
phone. There were no calls made to Sandusky’s home phone by Victim 1 during that time
eriod.

Another youth, F.A., age fifteen, testified that Sandusky had taken him and Victim 1 to a

Philadelphia Eagles football game and that Sandusky had driven. He witnessed Sandusky p
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his right hand on Victim 1’s knee; Sandusky had also done this to F.A. on more than one
occasion when they were in Sandusky’s car. F.A. was uncomfortable when Sandusky did this
and moved his leg to try to avoid the contact. Sandusky would keep his hand on F.A.’s knee

even after F.A. tried to move it. F.A. also testified that Sandusky would reach over, while

[a—y

driving, and Iift his shirt and tickie his bare stomach. F.A. did not ike this contact. F.A.
witnessed Sandusky tickling Victim 1 in similar fashion. Sandusky invited F.A. to stay over at
his house but F.A. only stayed one time when he knew Victim 1 was also staying over, after
returning from the Philadelphia Eagles game. F.A. confirmed that Victim 1 slept in Sandusky’s
basement room when F.A. stayed there. F.A. testified that he stayed away from Sandusky
because he felt he didn’t want to be alone with him for a long period of time, bascd on the
tickling, knee touching and other physical contact. Victim 1 confirmed that Sandusky would
drive with his hand on Victim 1’s leg.
VICTIM 2

On March 1, 2002, a Penn State graduate assistant (*gradt
years old, entered the locker room at the Lasch Football Building on the University Park Campus
on a Friday night before the beginning of Spring Break. The graduate assistant, who was
familiar with Sandusky, was going to put some newly purchased sneakers in his locker and get
some Tecruiting tapes to watch. It was about 9:30 p.m. As the graduate assistant entered the
locker room doors, he was surprised to find the lights and showers on. He then heard rhythmic,
slapping sounds. He believed the sounds to be those of sexual activity. As the graduate assistant

put the sneakers in his locker, he looked into the shower. He saw a naked boy, Victim 2, whose

age he estimated to be ten years old, with his hands up against the wall, being subjected to anal
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intercourse by a naked Sandusky. The graduate assistant was shocked but noticed that both
Victim 2 and Sandusky saw him. The graduate assistant left immediately, distraught.

t went to his office and called his father, reporting to him what he

graduate assistant and his father decided that the graduate assistant had to prompily

he had seen to Coach Joe Paterno (“Paterno™), head football coach of Penn State. The next
morning, a Saturday, the graduate assistant telephoned Paterno and went to Paterno’s home,
where he reported what he had seen.

Joseph V. Paterno testified to receiving the graduate assistant’s report at his home on a
Saturday morning. Paterno testified that the graduate assistant was very upset. Paterno called
Tim Curley (“Curley”), Penn State Athletic Director and Paterno’s immediate superior, to his

nm
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unday, and reported to him that the graduate assistant had seen Jerry
Sandusky in the Lasch Building showers fondling or doing something of a sexual nature to a
young boy.

Approximately one and a half weeks later, the graduate assistant was called to a meeting
with Penn State Athletic Director Curley and Senior Vice President for Finance and Business
Gary Schultz (“Schultz™). The graduate assistant reported to Curley and Schultz that he had
witnessed what he believed to be Sandusky having anal sex with a boy in the Lasch Building
showers. Curley and Schultz assured the graduate assistant that they would look into it and

determine what further action they would take. Paterno was not present for this meeting.

raduate assistant heard back from Curley a couple of weeks later. He was told that
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entity conducted an investigation until he testified in Grand Jury in December, 2010. The Grand

Jury finds the graduate assistant’s testimony to be extremely credible.

P

urley testified that the graduate assistant reported to them that “inappropriate conduct”
or activity that made him “uncomfortable” occurred in the Lasch Building shower in March
2002. Curley specifically denied that the graduate assistant reported anai sex or anything of a
sexual nature whatsoever and termed the conduct as merely “horsing around”. When asked
whether the graduate assistant had reported “sexual conduct” “of any kind” by Sandusky, Curley
answered, “No” twice. When asked if the graduate assistant had reported “anal sex betwecn Jerry
Sandusky and this child.” Curley testified, “Absolutely not.”

Curley testified that he informed Dr. Jack Raykovitz, Executive Director of the Second
Mile of the conduct reported to him and met with Sandusky to advise Sandusky that he was
youth onto the Penn State campus from that point forward. Curley
directed not to use Penn State’s athletic facilities with young people and “the informati
been given to director of The Second Mile. Curley testified that he also advised Penn State
University President Graham Spanier of the information he had received from the graduate
assistant and the steps he had taken as a result. Curley was not specific about the language he
used in reporting the 2002 incident to Spanier. Spanier testified to his approval of the approach

taken by Curley. Curley did not report the incident to the University Police, the police agency for

the University Park campus or any other police agency.

s —

upon a young boy, as reported to him by a student or graduate student. Schul
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subsequent meeting with Curley when the graduate assistant reported the incident in the shower
involving Sandusky and a boy. Schultz was very unsure about what he remembered the graduate
istant telling him and Curley about the shower incident. He testified that he had the

hnv

wrestling and agreed that such was inappropriate sexual conduct betw a boy.
While equivocating on the definition of “sexual” in the context of Sandusky wrestling with and
grabbing the genitals of the boy, Schultz conceded that the report the graduate assistant made
was of inappropriate sexual conduct by Sandusky. However, Schuitz testified that the allegations
were “not that serious” and that he and Curley “had no indication that a crime had occurred.”

Schultz agreed that sodomy between Sandusky and a child would clearly be inappropriate sexual

conduct. He denied having such conduct reported to him either by Paterno or the graduate

nooiatamt

assistant.

Schultz testified that he and Curley agreed that Sandusky was to be told not to bring any
Second Mile children into the football building and he believed that he d Curley asked “the
child protection agency” to look into the matter. Schultz testified that he knew about an
investigation of Sandusky that occurred in 1998, that the “child protection agency” had done, and
he testified that he believed this same agency was investigating the 2002 report by the graduate
assistant. Schultz acknowledged that there were similarities between the 1998 and 2002
allegations, both of which involved minor boys in the football showers with Sandusky behaving
in a sexually inappropriate manner. Schultz testified that the 1998 incident was reviewed by the
lice and “the child protection agency” with the blessing of then-University counsel

Wendell Courtney. Courtney was then and remains counsel for The Second Mile. Schultz
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confirmed that University President Graham Spanier was apprised in 2002 that a report of an
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incident involving Sandusky and a child in the showers on campus had been reported by an
employee. Schultz testified that Spanier approved the decision to ban Sandusky from bringing
children into the football locker room and the decision to advise The Second Mile of the 2002

incident.

Although Schuitz oversaw the University Police as part of his position, he never reported
the 2002 incident to the University Police or other police agency, never sought or reviewed a
police report on the 1998 incident and never attempted to learn the identity of the child in the
shower in 2002. No one from the University did so. Schultz did not ask the graduate assistant for
specifics. No one ever did. Schultz expressed surprise upon learning that the 1998 investigation

by University Police produced a lengthy police report. Schultz said there was never any

discussion between himself and Curley about turning the 2002 incident over to any police

president with Penn State, on an interim basis.

Graham Spanier testified about his extensive responsibilities as President of Penn State
and his educational background in sociology and marriage and family counseling. He confirmed
Curley and Schultz’s respective positions of authority with the University. He testified that
Curley and Schultz came to him in 2002 to report an incident with Jerry Sandusky that made a
member of Curley's staff “uncomfortable.” Spanier described it as “Jerry Sandusky in the
football building locker area in the shower [ ] with a younger child and that they were horsing
around in the shower.” Spanier testified that even in April, 2011, he did not know the identity of
the staff member who had reported the behavior. Spanier denied that it was reported to him as an
incident that was sexual in nature and acknowledged that Curley and Schultz had not indicated

~

any plan to report the matter to any law enforcement authority, the Commonwealth of



Pennsylvania Department of Public Welfare or any appropriate county child protective services
agency. Spanier also denied being aware of a 1998 University Police investigation of Sandusky
for incidents with children in football building showers.

Department of Public Welfare and Children and Youth Services local and state records
were subpoenaed by the Grand Jury; University Police records w 0 su né Th
records reveal that the 2002 incident was never reported to any officials, in contravention of
Pennsylvania law.

Sandusky holds emeritus status with Penn State. In addition to the regular privileges of a
professor emeritus, he had an office and a telephone in the Lasch Building. The status allowed
him access to all recreational facilities, a parking pass for a vehicle, access to a Penn State
account for the internet, listing in the faculty directory, faculty discounts at the bookstore and

educational privileges for himself and eligible dependents. These and other privileges were
his retirement agreement. As a retired coach, Sandusky had unlimited access to the football
facilities, including the locker rooms. Schultz testified that Sandusky retired when Paterno felt it
was time to make a coaching change and also to take advantage of an enhanced retirement
benefit under Sandusky’s state pension.

Both the graduate assistant and Curley testified that Sandusky himself was not banned
from any Penn State buildings and Curley admitted that the ban on bringing children to the
campus was unenforceable.

The Grand Jury finds that portions of the testimony of Tim Curley and Gary Schultz are

not credible.
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The Grand Jury concludes that the sexual assault of a minor male in 2002 should have
been reported to the Pennsylvania Department of Public Welfare and/or a law enforcement

Iniversity Police or the Pennsylvania State Police. The University, by its

exploitation of that youth. Pennsylvania’s mandatory reporting statute for suspected child abuse
is located at 23 Pa.C.S. §6311 (Child Protective Services Law) and provides that when a staff
member reports abuse, pursuant to statute, the person in charge of the school or institution has
the responsibility and legal obligation to report or cause such a report to be made by telephone
and in writing within 48 hours to the Department of Public Welfare of the Commonwealth of
Pennsylvania. An oral report should have been made to Centre County Children and Youth
made. Nor was there any attempt to investigate, to identify Victim 2 or to
protect that child or any others from similar conduct, except as related to preventing its re-
occurrence on University property. The failure to report is a violation of the law which was
graded a summary offense in 2002, pursuant to 23 Pa.C.S. §6319.2

The Grand Jury finds that Tim Curley made a materially false statement under oath in an
official proceeding on January 12, 2011, when he testified before the 30™ Statewide Investigating
Grand Jury, relating to the 2002 incident, that he was not told by the graduate assistant that
Sandusky was engaged in sexual conduct or anal sex with a boy in the Lasch Building showers.

Furthermore, the Grand jury finds that Gary Schultz made a materially false statement

on January 12, 2011, when he testified before the 30
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Statewide Investigating Grand Jury, relating to the 2002 incident that the allegations made by the

2 The grading of the failure to report offense was upgraded from a summary offense to a misdemeanor of the third
degree in 2006, effective May 29, 2007,
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graduate assistant were “not that serious” and that he and Curley “had no indication that a crime

had occurred.”

VICTIM 3
Victim 3, now age 24, met Sandusky through The Second Mile in the summer of 2000,
when he was between seventh and eighth grade. The boy met Sandusky during his second year in
the program. Sandusky began to invite Victim 3 to go places with him. Victim 3 was invited to
Sandusky’s home for dinner, to hang out, walk the family dogs and to go to Penn State football
games and to Holuba Hall and the gym. When Victim 3 went to the gym with Sandusky, they
would exercise and then shower. He recalls feeling uncomfortable and choosing a shower at a

distance from Sandusky. Sandusky then made him feel bad about showering at a distance from

him. so Victim 3 moved closer. Sandusky initiated physical contact in the shower with Victim 3

patting him, rubbing his shoulders, washing his hair and giving him bear hugs. These hugs
would be both face to face and with Sandusky’s chest to Victim 3°s back. Victim 3 said that on at
least one occasion, Sandusky had an erection when he bear hugged Victim 3 from behind. He
also recalled that when he slept over at Sandusky’s residence, he slept in the basement bedroom.
He testified that Sandusky would come into the bedroom where he was lying down. He
sometimes said he was going to give Victim 3 a shoulder rub; sometimes he would blow on
Victim 3’s stomach; other times he tickled Victim 3. Sandusky would rub the inside of Victim

3’s thigh when he tickled him. On two occasions Victim 3 recalls that Sandusky touched Victim

3’s genitals through the athletic shorts Victim 3 wore to bed. Victim 3 would roll over on his

Victim 3 knew Victim 4 to spend a great deal of time with Sandusky.
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VICTIM 4
The investigation revealed the existence of Victim 4, a boy who was repeatedly subjected
to Involuntary Deviate Sexual Intercourse and Indecent Assault at the hands of Sandusky. The

assaults took place on the Penn State University Park campus, in the football buildings, at

team and staff stayed prior to home football games and at bow] games to which he traveled with
Sandusky. Victim 4, now age 27, was a Second Mile participant who was singled out by
Sandusky at the age of 12 or 13, while he was in his second year with The Second Mile program
in 1996 or 1997. He was invited to a Sandusky family picnic at which there were several other
non-family members and Sandusky’s adopted children. Victim 4 described that on that first
outing, Sandusky had physical contact with him while swimming, which Victim 4 described as
testing “how [Victim 4] would respond to even the smallest physical contact.” Sandusky engaged

Victim 4 in workouts or sports and then showered with him at the old East locker rooms across

4 by starting a “soap battle”--throwing a handful of soap at the boy and from there, the fight
turned into wrestling in the shower. Victim 4 remembers indecent contact occurring many times,
both in the shower and in hotel rooms at Toftrees.

Victim 4 became a fixture in the Sandusky household, sleeping overnight and
accompanying Sandusky to charity functions and Penn State football games. Victim 4 was listed,
along with Sandusky’s wife, as a member of Sandusky’s family party for the 1998 Outback Bowl
and the 1999 Alamo Bowl. He traveled to and from both bowl games with the football team and
other Penn State staff, coaches and their families, sharing the same accommodations. Victim 4

would frequently stay overnight



games; Sandusky’s wife was never present at Toftrees when Victim 4 stayed with Sandusky.
This was where the first indecent assaults of Victim 4 occurred. Victim 4 would attend the pre-
game banquet and sit with Sandusky at the coaches’ table. Victim 4 also accompanied Sandusky
to various charity golf outings and would share a hotel room with him on those occasions.

““““ that Sandusky would wrestle with him and maneuver him into a position
in which Sandusky’s head was at Victim 4°s genitals and Victim 4’s head was at Sandusky’s
genitals. Sandusky would kiss Victim 4’s inner thighs and genitals. Victim 4 described Sandusky
rubbing his genitals on Victim 4’s face and inserting his erect penis in Victim 4°s mouth. There
were occasions when this would result in Sandusky ejaculating. He testified that Sandusky also
attempted to penetrate Victim 4°s anus with both a finger and his penis. There was slight
penetration and Victim 4 resisted these attempts. Sandusky never asked to do these things but
would simply see what Victim 4 would permit him to do. Sandusky did threaten to send him
home from the Alamo Bowl in Texas when Victim 4 resisted his advances. Usually the
persuasion Sandusky employed was accompanied by gifts and opportunities to atiend sporting
and charity events. He gave Victim 4 dozens of gifts, some purchased and some obtained from
various sporting goods vendors such as Nike and Airwalk. Victim 4 received clothes, a
snowboard, Nike shoes, golf clubs, ice hockey equipment and lessons, passes for various
sporting events, football jerseys, and registration for soccer camp. Sandusky even guaranteed
Victim 4 he could be a walk-on player at Penn State. Victim 4 was in a video made about

linebackers that featured Sandusky, and he appeared with him in a photo accompanying an

article about Sandusky in Sports Illustrated.
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The Penn State football program relocated to the Lasch Football Building in 1999 and
that facility had a sauna. Victim 4 reported that after the move, most of the sexual conduct that
did not occur in a hotel room occurred in the sauna, as the area is more secluded.

Victim 4 remembers Sandusky being emotionally upset after having a meeting with Joe

Paterno in which Paterno told Sandusky he would

d not be the next head coach at Penn State and
which preceded Sandusky’s retirement. Sandusky told Victim 4 not to tell anyone about the
meeting. That meeting occurred in May, 1999.

Eventually, Victim 4 began to intentionally distance himself from Sandusky, not taking
his phone calls and at times even hiding in closets when Sandusky showed up at Victim 4’s
home. Victim 4 had a girlfriend, of whom Sandusky did not approve. Sandusky tried to use guilt
and bribery to regain time with Victim 4. Victim 4 had begun to smoke cigarettes and had
Sandusky buy them for him. Victim 4 also said that Sandusky once gave him $50 to buy
marijuana at a location known to Victim 4. Sandusky drove there at Victim 4°s direction and
Victim 4 smoked the marijuana in Sandusky’s car on the ride home. This was when Victim 4
was trying to distance himself from Sandusky because he wanted no more sexual contact with
him.

VICTIM 5

Victim 35, now age 22, met Sandusky through The Second Mile in 1995 or 1996, when he
was a 7 or 8 year old boy, ih second or third grade. Sometime after their initial meeting at a
Second Mile camp at Penn State, Sandusky called to invite the boy to a Penn State football
game. Victim 5 was thrilled to attend. Sandusky picked him up at home and then Sandusky drove

to pick up Victim 6. There were a couple of other kids in the car. The boys were left at Holuba
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Hall by Sandusky. They attended the Sandusky family tailgate and the football game. This
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became a pattem for Victim 5, who attended perhaps as many as 15 football games as
Sandusky’s guest. Victim 5 also traveled with Sandusky to watch other college football games.

Victim 5 remembers that Sandusky would oft t his hand on Victim 5’s left leg when they
were driving in Sandusky’s car, any time Victim 5 was in the front seat.

Victim 5 was taken to the Penn State football locker rooms one time by Sandusky.
Sandusky put his hand on Victim 5’s leg during the ride to the locker room. To the best of his
recollection, this occurred when he was 8 to 10 years old, sometime during 1996-1998. The
locker room was the East Area Locker rooms, next to Holuba Hall. No one was present in the
locker rooms. Victim 5 was sweaty from a brief period of exercise and then Sandusky took him

in the sauna and “pushed” Victim 5 “around a little bit”. Looking back on it as an adult, Victim 5

says it was inappropriate. Sandusky would press his chest and body up against Victim 5°s back
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and 1sky. Then Sandusky said they

needed to shower. Victim 5 was uncomfortable because he had never been naked in front of
anyone who wasn’t a family member. So he turned his back to Sandusky and chose a shower that
was a distance away from where Sandusky was showering. Victim 5 looked back over his
shoulder and saw that Sandusky was looking at him and that Sandusky had an erection. Victim 5
did not understand the significance of this at the time but still averted his gaze because he was
uncomfortable. The next thing he knew, Sandusky’s body touched Victim 5 from behind and
Sandusky was rubbing Victim 5°s arms and shoulders. Victim 5 crept forward and so did
Sandusky. Victim 5 then took another step, this time to the right, and Sandusky pinned Victim 5

e corner. Sandusky then took Victim 5°s hand and placed it on his erect
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penis. Victim 5 was extremely uncomfortable and pulled his hand away and slid by Sandusky.
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Victim 5 walked out of the shower and dried himself off and got dressed. Sandusky never
touched him again. Victim 5 thinks that he did not get invited to any football games after that.
VICTIM 6
Victim 6, who is now 24 years old, was acquainted with Victim 5 and another young
boy in The Second Mile program, B.K.; their interacti
was referred to the Second Mile program by a school counselor. He met Sandusky at a Second
mile picnic at Spring Creek Park when he was seven or eight years old, in 1994 or 1995. After
Sandusky interacted with Victim 6 after a skit at the picnic, Sandusky telephoned to invite
Victim 6 to tailgate and attend a football game with some other boys. He was picked up by
Sandusky. Victim 5, B.K., and other boys were present. They went to Holuba Hall, a football
practice building on the Penn State campus, and were left there by Sandusky. They threw
footballs around until it was time for them to walk to the tailgate hosted by Sandusky’s family
Victim 6 recalls being taken into the locker room next to Holuba Hall at Penn State by
Sandusky when he was 11 years old, in 1998; Sandusky picked him up at his home, telling him
he was going to be working out. As they were driving to the University, Sandusky put his right
hand upon Victim 6’s left thigh several times. When they arrived, Sandusky showed Victim 6 the
Jocker rooms and gave him shorts to put on, even though he was already dressed in shorts. They
then lifted weights for about 15 or 20 minutes. They played “Polish bowling” or “Polish soccer”,
a game Sandusky had invented, using a ball made out of tape and rolling it into cups. Then
wrestling with Victim 6, who was much smaller than Sandusky. Then Sandusky

Sandusky begar
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tried to go to a shower some distance away irom Sandusky but Sandusky called him over, saying
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he had already warmed up a shower for the boy. While in the shower, Sandusky approached the
boy, grabbed him around the waist and said, “I’m going to squeeze your guts out.” Sandusky

athered up the boy

soaping his back because, he said, the boy would not be able to reach it.
Sandusky bear-hugged the boy from behind, holding the boy’s back against his chest. Then he

picked him up and put him under the showerhead to rinse soap out o

PR~ NS PR It :
of his hair. Victim 6 testified

that the entire shower episode felt very awkward. No one else was around when this occurred.
Looking back on it as an adult, Victim 6 says Sandusky’s behavior towards him as an 11 year old
boy was very inappropriate.

When Victim 6 was dropped off at home, his hair was wet and his mother immediately
questioned him about this and was upset to learn the boy had showered with Sandusky. She
reported the incident to University Police who investigated. After a lengthy investigation by

University Police Detective Ronald Shreffler, the investigation was closed after then-Centre

Harmon. That investigation included a second child, B.K., also 11, who was subjected to nearly
identical treatment in the shower as Victim 6, according to Detective Schreffler.

Detective Schreffler testified that he and State College Police Department Detective
Ralph Ralston, with the consent of the mother of Victim 6, eavesdropped on two conversations
the mother of Victim 6 had with Sandusky on May 13, 1998, and May 19, 1998. The mother of
Victim 6 confronted Sandusky about showering with her son, the effect it had on her son,

whether Sandusky had sexual feelings when he hugged her naked son in the shower and where
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again but he would not. She asked him if his “private parts” touched Victim 6 when he bear-
hugged him. Sandusky replied, “I don’t think so...maybe.” At the conclusion of the second
conversation, after Sandusky was told he could not see Victim 6 anymore, Sandusky said, “I
understand. 1 was wrong. I wish I could get forgiveness. I know I won’t get it from you. I wish I
were dead.” Detective Raiston and the mother o

Jerry Lauro, an investigator with the Pennsylvania Department of Public Welfare,
testified that during the 1998 investigation, Sandusky was interviewed on June 1, 1998, by Lauro
and Detective Schreffler. Sandusky admitted showering naked with Victim 6, admitted to
hugging Victim 6 while in the shower and admitted that it was wrong. Detective Schreffler

advised Sandusky not to shower with any child again and Sandusky said that he would not.

The Grand Jury was unable to subpoena B.K. because he is in the military and is

Victim 7, now 26 years old, met
was referred by a school counselor at about the age of 10, in 1994. When Victim 7 had been in
the program for a couple of years, Sandusky contacted Victim 7’s mother and invited Victim 7 to
a Penn State football game. He would also attend Sandusky’s son’s State College High School
football games with Sandusky. Victim 7 enjoyed going on the field at Penn State games,
interacting with players and eating in the dining hall with the athletes. Victim 7 would stay
overnight at Sandusky’s home on Friday nights before the home games and then go to the games
with him. Sometimes they would go out for breakfast and would attend coaches meetings.

Victim 6 was also a part of this group of boys. He knew B.K. and several other boys that were in

Sandusky’s circle.
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Victim 7 testified that Sandusky made him uncomfortable when he was a young boy. He
described Sandusky putting his hand on Victim 7’s left thigh when they were driving in the car
or when they would pull into his garage. Victim 7 eventually reacted to this by sitting as far
away from Sandusky as he could in the front seat.

He also descri
waistband of Victim 7’s pants. Sandusky never touched any private parts of Victim 7. Victim 7
would always slide away because he was very uncomfortable with Sandusky’s behavior. Victim
7 described Sandusky cuddling him when he stayed at his home, lying behind him with his arm
around the boy. Sandusky also bear-hugged Victim 7 and cracked his back. He also took Victim
7 to Holuba Hall to work out and then to the East Area Locker rooms to shower. Victim 7 was
very uncomfortable with this shared showering. Sandusky would tell Victim 7 to shower next to
him even though there were multiple other showerheads in the locker room. Victim 7 testified
that he has a “blurry memory” of some contact with Sandusky in the shower but is unable to
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contacted by Sandusky and separately by Sandusky’s wife and another Sandusky friend in the
weeks prior to Victim 7°s appearance before the Grand Jury. The callers left messages saying the
matter was very important. Victim 7 did not return these phone calls.
VICTIM 8
In the fall of 2000, a janitor named James “Jim” Calhoun (“Jim”) observed Sandusky in
the showers of the Laséh Building with a young boy pinned up against the wall, performing oral
sex on the boy. He immediately made known to other janitorial staff what he had just witnessed.

Fellow Office of Physical Plant employee Ronald Petrosky was also working that
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because the football team was away for its game. Petrosky, whose job it was to clean the
showers, first heard water running in the assistant coaches’ shower room. He then saw that two
people were in the assistant coaches’ shower room. He could only see two pairs of feet; the upper

bodies were blocked. Petrosky waited for the two persons to exit the shower so he could clean it.

¥

later saw Jerry Sandus
the ages of 11 and 13. They were carrying gym bags and their hair was wet. Petrosky said good
evening and was acknowledged by Sandusky and the boy. He noted that the hallway in the Lasch
building at that point is long and that Sandusky took the boy’s hand and the two of them walked
out hand in hand. Petrosky began to clean the shower that Sandusky and the boy had vacated. As
he worked, Jim approached him. Petrosky described Jim as being upset and crying. Jim reported
that he had seen Sandusky, whose name was not known to him, holding the boy up against the
wall and licking on him. Jim said he had “fought in the [Korean] war....seen people with their
guts blowed out, arms dismembered...I just witnessed something in there I'll never forget.” And
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and he and his fellow employees feared Jim might have a heart attack. Petrosky testified that all
the employees working that night except Witherite were relatively new employees. In
discussions held later that shift, the employees expressed concern that if they reported what Jim
had seen, they might lose their jobs. Jim’s fellow employees had him tell Jay Witherite what he
had seen.

Jay Witherite was Jim’s immediate supervisor. Witherite testified that Jim was “very
emotionally upset”, “very distraught”, to the point that Witherite “was afraid the man was going
to have a heart attack or something the way he was acting.” Jim reported to Witherite that he had

observed Sandusky performing or:



who was cursing and remained upset throughout the shift. Witherite told him to whom he should
report the incident, if he chose to report it.

Witherite testified that later that same evening, Jim found him and told him that the man
he had seen in the shower with the young boy was sitting in the Lasch building parking lot, in a
car. Witherite confirmed visuaily that it was Sandusky who was siiting in his car in the parking
lot. Witherite says that this was between 10:00 p.m. and 12:30 a.m. Petrosky also saw Sandusky
drive very slowly through the parking lot about 2 to 3 hours after the incident was reported to
him by Jim, at approximately 11:30 p.m. to 12:00 a.m. Petrosky recognized Sandusky in his
vehicle. Petrosky testified that Sandusky drove by another time, about two hours later, again
driving by very slowly but not stopping. The second drive-by was between 2:00 and 3:00 a.m.
Petrosky testified that Sandusky did not enter the building either time. The area is well lit and the
coaches’ cars were known to Petrosky.

Jim was a temporary employee at the Lasch Building, working there for approximately 8
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months. No report was ever made by Jim Calhoun. Jim presently suffers from dementia, resides

in a nursing home and is incompetent to testify. Victim 8’s identity is unknown.
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FINDINGS OF FACT

Tﬁis investigation commeﬁced as é result of allegations of éexual assaults of
minor male children by Gerald R. Sandusky (“Sandusky”) over a beriod of years while
Sandusky was a football coach with tﬁe Pennsylvania State University (“Penn State"’ﬁ
footba!l team and after he retired from coaching. The Thirty-Third Statewide
Investigating Grand Juryv issues this Presentment in furtherance™ of its ongoing
investigatidn of this matter and hereby incorporates all’ of its previous findings from

'Presentments No. 12 and 13 herein as if fully set forth.

1998 Incident Involving Victim 6

In th
coordinator/assistant football coach at Penn State. Sandusky had garneréd national
acclaim for the quality of his coaching and was widely looked upon as .the mastermind
of defenses tﬁat led to twé national cha.mpionships in the 1980’s. He was revered in
muc.h of the State Coliege area not only for his coaching success, but also his work with
youth through a non-profit organization he founded known as the Second Mile. |
Sandusky started the Second Mile in the 1970’s, principally as a foster home that

would focus on assisting troubled boy§. Over time, the Second Mile developed into a |
much broader-based regional charity that focused its efforts primarily on young boys
between the ages of eight and sixteen. By 1998, éandusky was clearly the established
‘name” behind the chafity, utilizing his }bro’ad arfay of contacts both at Penn State and

around the re

egion to raise money and create highly recognized events for the charity.



On May 3,
géing fo work out with him at Penn StateAfaciiities. Victim 6 met Sandusky about four
weeks prior at a Second Mile youth activity. Sandusky picked the boy ﬁp around
7:00 p.m., and they went to fhe Easf Area Locker Room on campus. At the time, it

contained workout facilties, showers, and football team lécker room.
| The “workout” session consisted of a brief wrestling episode in Which Sandusky
tried to pin Victim 6, followed by a short period of using exercise machines. Afterwards,
- Sandusky kissed Victim 6 on the head and told him he loved him.. Sandusky then took
the boy to a coach’s locker room and suggestéd they shower~ together. Victim 6 testified
that he found Athis.odd because the workout.was brief and he had hot evén begun

sweating, and therefore he felt he did not need-a shower. Despite feelings of
- mfort, Victim 6 did enter the shower room with Sandusky.
Upon entering the showers, Victim 6 immediately went to the side of the room

NN A

opposite where Sandusky was showering. Sandusky coaxed Victim & over to t
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shower next to him. Sandusky placed his hands around the boy and told him he was
going to “squeeze his guté out.” Victim 6 téstiﬁed that this- made him very
unéomfortable. He then lifted Victim 6 up to “get soap out of his hair’ and at that point
the boy’s face was right in Sandusky’s chest. |

Sandusky took the boy homé at around 9:00 p.m. and left the area. Victim 6's
mother noticed that his hair was wet and she inquired why. He informed her of the
shower activity and she became quite concerned and upset. The next morning, she

made a report to the University Park Police. Detective Ronald Schreffler was assigned



~the complaint made by Vfctim_ 6's mother. Centre"County CYS referred the case, -
“however, to tﬁe Per’ms'ylvanié Department of Public Welfare (DPW), citing a conflict of
interest due to .their heavy involvement in placement and foster care éctivities with
Sandusky;s Secbnd Mile charity. Normally, the case would have been referred to a
neighboring county child welfare agency but, due to Sandusky’s high-profile status in
thq community, the case was sent directly to the' state DPW in Harrisburg.
Detective Schreffler conducted the;investigatio'n oVer a four-week period in May

and early June 1998. It included not only interviews of Victim 6 and his rnofher, but also
of a second child, B.K., also 11, who described very simi!af contact with Sandusky in a

shower on a different occasion. Schreﬁ_ler testified that, twice in mid-May, he and

had with Sandusky at her home. She confrbnted Sandusky about his conduct with her
son in the shower and he admiﬁed his private parts may have touched her son when he
bear-hugged, the boy. When informed that he was not to contéct Victim 6 anymore,
Sandusky res'p‘onded, “| understand. | was wrong.. ] wish | could get forgiveness. | know
I wdn’t get it from you: | wish | were dead.” Schreffler, Ralston, and Viqtim 6’s mother all
confirrﬁed these conversatiohs before the Grand Jury.

Sandusky was never interrogated about the incident or the statements rhade fo
Victim 6's mother. Then Centre County District Attorney Ray .G‘rica.r decided there

‘ .would be no criminal charges. It was only after this decision was made that-Schreffler
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. Lauro testified- that Sandusky admitted to showering with and hugging,Victim .6. He
acknowledg;ed that it was wrong. Schreffler toid him not to shower with chiidren
anymore and Sandusky assured }threvfﬂerthat he would not.

Tom Harmon was the Chief of Police of the University Police Department in 1998
and a thirty-year veteran of the University P.olice Department. Chief Harmon testified
that he was con_cerned when the initial report regarding Sandusky came to his -
Department on May 4, 1998.‘. Chief Harmon received a rather extensive briefing from
Detective Schrefﬂer'regarding .his interview with Victim 6 Chief Harmon then called
Gary Schultz, the Senior Vice Presfdent for Business and Finance at Penn State..
Séhu!tz oversaw the University Police Department as a part of his position. Chief
Harmon testified that it was not unusual for him to keep Schultz informed of the 'statu‘s of
State. Chief Harmon spoke in detail with -Schul
about specifics of the investigation.

Schultz took nbtes during his conversations with Harmon.! Schultz not only
. wrote down very detailed information about Sandusky’s contact with Victim 6, but he
also made several observations about the import of Sandusky’s conduct. At one point
Schultz noted that Sandusky’s behavior toward Victim 6 was “at best inappropriate @
.worst.sexual' improprieties.” He further notéd that during the bear hug between
~ Sandusky and Victim 6 there “had to be genital contact because of size difference.” He

also clearly‘understood that Victim 6 had a friend (B.K.) and “claim[ed] same thing went

' 4 pages of notes kept by Schultz on 5/4 and 5/5/98 are Attached as Exhibit 1. it will be discussed later in
this Presentment why these notes were not discovered by authorities until April of 2012.
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on with him.” Schultz appeared
police and prosecutors when he observed “critical issue — contact w genitals?” Finally,
at the conclusion of his notés, he pondered two chilling questions when he wrote, “is
tﬁis opening of pandoras box? ther children?”

- -The investigation by police and child weifare éuthoriti.es irﬁo this incident was '
cllearly a mattef of considerable ihtereét among high-ranking Penn State administrators.
Sandusky was in many ways at the plnnacle of his career, enjoying tremendous stature
both for his coachlng abll[ty and his work within the Second Mile. The filing of crlmlnal
charges or - other legal action agamst Sandusky for having sexual contact' with a young
boy could have proven troublesome and embérraséing for Penn State, particularly in

light of the fact that the incident occurred on campus. The Grand Jury reviewed a

- concern that several University officials’ shared over the course and direction oi‘ the
investigation.” Schultz very quickly updated Athietic Director fxm Curley and Uﬁivérsify
President Graham Spanier following his conversat’ions; with Chief Harmon. Curley in
- fact sent.an e-mail on May 5,} 1998 and alertéd.Schuitz, “| have touched base with the

coach. Keep us posted. Thanks.” Schultz responded to Curley on May 6 and copied the
| e-mail to Spanier, indicating the following: “Will do. Since we talked tonight I've learned
that the Public Welfare people will interview the individual Thur's.‘day.”3 In the first thir’fy—

six‘ hours after Victim 6's mother alerted theh police, Schuliz obtained detailed

information from the Chief of Police about virtually every aspect of police contact with -

 after the originai Presentment on this matter in November of 2011 "d therefo

or utilized in our evaluation at that time.
% E-mail attached as Exhibit 2
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the boy, and ‘he was in both phone and e-mail contact with the Athletic Director (while
alerting the school President by, at a minimum, copying him on communications).

As the ‘police and child welfare investigation progressed through the month of
May, theré were a number of doéumented communi(_;ations by Penn State ofﬁéia!s
regarding this matter. Curley anxiously asked Schultz for status ubdates on at least. |
three occasions with phrases like “anything new iﬁ this department?” and “any fur’th‘er
update?”“ The Grand Jury notes that these ele'ctronic’ communications clearly establish: .
that Curley made a matérialiy falée statement under oath before the 3o Statéwide
Investigating Grand Jury when he testified he had no knowledge of this investigation.br
any i’ecollection of hisAinvoI"vement‘5 Schultz responded several times to Curley,

informingA him of investigatory decisions to have a child psychologist meet with Victim 6

behavio‘r. Finally, on June 9, 1998, Schultz sent Curiey an e-mail on which he copied
Spanier and Chief Harmon. Schultz informed Curley and Spanier of the decision not to
pursue chérges and fo close {he,inves;(igation and, at the conclusion, he noted, "1 think
the matter has been appropriately investigated and I hope it is now behind us."®

Chief Harmon testified he was personally relieved by the decision of the Centre
- County D.istrict Attorney not to pursué criminal charges ‘ag‘ainst Sandu_sky. He also
. understood Gary Schultz to be relieved by} this decision. Chief Harmon also indicated
. he kept Schultz very informed of the investigation throughout May and sboke’ with him

by telephone on about five occasions. Chief Harmon expedted, as would be consistent

4 E-mail attached as Exhibit 3 and mcludes commumcation from Curley on 5/13, 5/18 and 5/30/98.

The Grand Jury notes these false statements are the subjectof a criminal frial in the Dauphin County

Court of Common Pleas in Commonweaith v. Tlmothy Curley, docketed at No. CP-22-CR-5165-2011.
® See attached Exhtblt 3
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with his experience when there was an investigation of signiﬁcéht importance to both
the. Athletic Departmént and theUniversity as a‘ whole, that Schultz would inform both
Spamer and Curley of what was happening. Numerous witnesses who were employed
at Penn State testified that Schultz was a detailed, organlzed mdnvudual who adhered
faithfully to the chain of command and the “no surprises” rule for his immediate boss,'
, Graham Spanier. |

fDetective Schreffler testified that the ninety-eight page police report was not filed
under a typical cfiminél investigation, but waé instead assighed ‘an Administrative
number. This would make the report very difficult o locate unless someone specifically
knew identifiers of the case. Detective Schreffler indicated that, in- his experience, it
‘was very unusual for a criminal investigation to be labeléd in this manner within the
. and testified that it was done at his direction because there ' was a concern.the media
might make inquiries if the incident were placed on their regulér police log.

Victim 6 testified along with Détective Schreffler at the criminal trial of Sandusky
in Centre County. Victim 6 and Séhreffler testified consistently with their appearance
before this Graﬁd Jury. As a result, Sandusky was convicted of Unlawful Contact with a

Minor, Corrupting the Morals of a Minor, and Endangering the Welfare of a Child.”

na A a.

? The verdict was returned on June 22, 2012, and included forty-five total convictions sr:arr'rg ten
separate victims. Sandusky was sentenced on October 9, 2012 and received an aggregate se
thirty to sixty years in prison.
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In December of 2010, Michael McQueary testified before thé Grand jury about .
events he observed in the Lasch Building, on a Friday evening, on the Penn State
campus. McQueary detailed how he observed Sandusky sexually assault a young boy
in the shower at that faéility." |

' In February of 2001, McQueary wés a graduéte assistant football coach. He was
working for hgéd football.coach Joseph V. Paterno, for whom McQueary had piayed the
position of quartt_arback from 1993 to 1997. ‘McQueary testified that he was sitﬁng at
home on a Friday night watching a football movie, “Rudy.”® He decided to go to the

Lasch Building and do some work around nine o'clock in the evening. *Earlier in the day,

‘he had purchased a pair of sneakers and decided to bring them to place in his locker.

skin-bn-skin smacking sounds. He became 'concérned about what he might be walking
“in on, and he proceeded quickly over to his locker. His initial view was through a mirror
into the shower. He observed Jerry Sandusk.y,vw‘ho had been an aséfstant football
coéch when McQueary played at Penn State, standing behind a pre-pubescent boy who
was propped up against the shower. The boy's hands were up against the wall and he
was naked, as was Sandusky; McQueary then stepped to the right and Iooked directly

into the showers. Sandusky had his arms wrapped around the boy’s midsection and

s Sandusky was tried and convicted for this incident of four (4) crlmmal counts of Indecent Assau|t
Unlawful Contact with a Minor, Endangering the Welfare of Children, and Corruption of Minors as a result
of a jury trial and verdict on June 22, 2012. McQueary was the sole witriess utilized to establish these
cnmes beyond a reasonable doubt.

® The original date of this incident was believed to have been in e . ¢
incident happened in either 2001 or 2002. Subseque nt evidence has confirmed the actual date of the

incident as February 9, 2001.

C
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was right up against the boy.
: aésault Was taking place.

McQueary 'slammed his locker door shut and observed Sandusky and the boy
separate from their original position. He was .extr'emely shocked and alarmed.
McQueary left the locker room avrea and went up to his office. He called his father, John
McQueary, and provided him a brief descriptiqn of what he had seen. His father asked
him to drive over to his house, which McQueary did. | |

John McQueary testified thét he had never seen his sbn és sFlaken and upset as -
" he was that night. ~ John McQueary also called a family frignd, Dr. Johathan Dranov, to
come over to the house. Michael McQueary relayed some of what H.e had observed to

his father and Dr. Dranov. They advised him to contact Coach Paterno early the next

Early on Saturday moming, February 10, 2001, Mike McQueary called his boss,
Cﬁach Paternd. McQueary made the phone call at gpprdximateiy 7:00 a.m., and asked
if he could come to meet with the coach. McQueary immediately went to Patern.o’s
house, where he reported to Pate.rno what he witnessed between Sandusky and the
~ boy tﬁe night before. |

Joseph Paterno testified before a prior Grand Jury that he did in fact receive
Mch;neary’s information at his home on a Saturday morning."® Paterno recognized that
McQueary wa's vefy upset and assured him he did the right thing by coming to Paterno.
Paterno iﬁformed the Grand Jury that McQueary described SanduSky fondling or doing

something of a sexual nature to a young boy in the Lasch Buiiding showers. He told

'® Joe Paterno unfortunately passed away on January 22, 2012.
| | 13



MéQu‘eary he wouid pass the information aiong ‘to his superioré'. Paterno decided to
provide the information to Tim Curley the‘very' next day, Sunday, February 11, 2001. |

February 11, 2001, was less than three years after the 1998 police investigation.
Curley and Schultz both testified before the Thirtieth Statewide Investigating Grand Jﬁry
they met with Paterno on a Sunday. 1t would be at least another week before they
decide to speak with McQueary about what he actualiy witnessed in the Lasch Building
showeré,.11 [t is clear that the meeting with Paterno gen.erated a flurry of activity.
Paterno testified he relayed substantially the same information McQueary told to him to

Curley and Schultz. Foilowing their meeting with Paterno, Schultz almost immediately

made contact with and ell Courtney, an attorney with the law flrm of McQuaide Rlasko,

with Courtnéy acting as one of the primary attorneys for
the University. Testimony from a number of sources before the Grand Jufy suggested
Schuitz énd Courtneyv had, and to this day have, a close personat friendship. |

Schultz contacted Courtney that very Sunday regarding the information “that
Paterno providéd. There was no delay or hesitation in seeking out Courtney. In fact,
billing records from McQuaide Blasko sHow that Schuitz and C'ourtney discussed the
.issue that Sunday, February 11. Cburtney billed out 2.9 hours of time for.what he
described at the time aé “Conference with G Schultz re reporting of suspected child
abuse; Legal research re same; Conference with G Schultz..”T’- Despite'iefforté by this
Grand Jury, no Sandusky file containing information relevant to this inquiry was ever

obtained from McQuaide Blasko.

" The exact date of the meeting between McQueary, Schultz and Curley is unknown. Based on known
e!ectromc communications, it was not any later than February 25, 2001.
*2 Billing record is attached as Exhibit 4.
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i‘nvolve Sandusky showering naked alone with pre—pubesceht\ boys and having close
physical contact. with the chiidren (although the nature of the 2001 contact is more
~ severe and extreme with regard to the sexual contact). Both incidents occurred in the
showers at Penn State. Chief Harmon testlfted that he recelved a call from Gary
SAchuitz on February 12 2001, inquiriqg into the status of the paperwork from the 1998
investigation and whether it was available as a record. Chief Harmon i’eSpbndedvby .-
mail during the late afternoon of Monday, February 12, and stated, “Regarding the
“incident in 1‘998 involving the former coach, | chééked and the incident is documented in
our imaged archives.””® At no point did Schultz inform Hanﬁon, the Chief of Police at

the University and a subordinate of( Schultz,'that there had been another report of

romau a
Ul

By the afiernoon of Monaay, February 12, 0"'
plan (that was also communicated that afternoon to Graham Spanier) reflected in the
handwritten notes of Gary Schultz.” Schultz dated the note 2/12/01 with the header
“Confidential.” He indicatedvthat he had “talked with TMC [Curley]” and that thé.
following steps were to take-place or have taken place, "reviewed 1998 history—agreed
TMC will discuss with JVP [Paterno] and advise we think TMC should meet w JS
[Sandusky] on Friday—unless he. “coﬁfesses” to having a problem, TMC willbindicate we
" need to have DPW reviewAthe matter as an independent agency concerned w Child

Welfare — TMC will keep me posted.” The plan, formulated many days before Curley

3 E_mall attached as Exhibit 5.
"*"The handwritten note is attached as Exhibit 6.
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and Schuitz wouid even speak to {he actual ey‘thﬁess ‘involved “éing‘their legal
requirement to report this infdrmétion as a bargaining chip with_ Sandusky fo get him to
“confess” his problem. Thus,. if Sandusky‘ agreed to a particular cours.e of a.ction, they
would not notify the prdper autho.ritie's, including apparently the police department
Schultz himsélf supervised. _

Schultz and Curley schéduled a meeting with McQueary at the Bryce Jordan
Center, approximately seven to ten days after receiving the report from Paterno.
McQueary indicated tﬁat the méeting lasted approximately fifteen minutes. Schultz and
Curley asked no quéstions. McQuéary described the extremely sexual nature of the
incident and th y told him thev would get back to him.

After speaklng to McQueary directly about the incident, Schultz sent an email to .

February 12" plan regarding contacting an outside child welfare agency. The email
reads as foflows: "Tim, I'm assuming that you've got the bali to 1) taik with the subjéct
ASAP regarding the future appropriate use of the University facility, 2) contacting the
chair of the Charitable Organization; and 3) contacting the Dept of Welfare. As you
know I'm out of the’ {;ffice for the next two weeks, but if you need anything from me, .
please let me know.”'® Schultz asked for confirmation from Curley about contacting
DPW. | |

. Curley responded.on‘ February 27, 2001, just after 8:00 p.m. Curley included
Spanier on this communication.' It reads as follows:

| had scheduled a meeting with you this afternoon about the
subject we dlscussed on Sunday. After giving it more

' Email attached as Exhibit 7.
16 £mail attached as Exhibit 8.
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thought and talking it over with Joe yesterday—! am

uncomfortable with what we agreed were the next steps. |
am having trouble with going to everyone, but the person
involved. | think | would be more comfortable meeting with
the person and tell him about the information we received. |
would plan to tell him we are aware of the first situation. |
would indicate we feel there is a problem and we want to
assist the individual to get professional help. Also, we feel a
responsibility at some point soon to inform his organization
and and maybe the other one about the situation. . If he is
cooperative we would work with him to handle informing the

organization. If not, we do not have a choice and will inform
the two groups. Additionally, | will let him know that his
guests are not permitted to use our facilities.

I need some help on this one. ‘'What do you think about this
approach? ‘ :

Curley used coded words to try to mask t_he true nature of this topic. He referred to
Sandusky as the “individual” -or “person”. He referred to the Second Mile as the

.

organization”. In addition, he referred- to the 1998 investigatuén as the “first situatién’t
Hg then discussed a sjmilar type of deal that had beep discussed on February 12. This
‘deal would keep Sandusky from being reported to outside authorities if he was
. "cooperative” and followed the suggestions Curley put forth. Curley also indicated that
he would inforrﬁ Sandusky that hié ;‘guests” are not permitted to use Penn State
facilities. . These “"guests” were actuélly the young boyé that Sahdl\Jsky would routinely
bring onto the Penn State ca_'mpUS, ofteﬁ at odd hours when very few people were
around to withess his actions with the children; Curley was undoubtedly seeking the
blessing of his boss, Spanier, when he indicated, “l need some help on this one.”
Spanier. responded a couple of hours later as follows:'
Tim: This approach is}a.cceptable to me. It requires you to

go a step further and means that your conversation will be all .
the more difficult, but | admire your willingness to do that and

| am supportive. The only downside for us is if the message

17



isn’t ‘heard’ and acted upon, and we then become vuinerable
for not having reported it. But that can be assessed down
the road. The approach you outline is humane and a
reasonable way fo proceed.

Spanier did not question the existence of the “first situation” or inquire as to what Curley

L B H (L) =1

was referring to. He instead endorsed the plan of action that involved cir P,m\;!entin
any outside agency. He did recognize the potential consequences for their failure to
report by suggesting they w’ be “vuinerable” if “the message isn’
upon.”

Schultz aiso endorsed this plan by responding the following day:

Tim and Graham, this is a more humane and upfront way to
handle this. | can support this annmach with the

understanding that we wnII 1nform his organlzatlon with or

without his cooperation (I think that's what Tim proposed).

We can play it by ear to decide about the other organization.
The Grand Jury would note that'evidencé was presented showing that no report of what
Michael McQueary witnessed was ever made to a children and youth agency, DPW, or
- any police agency. The Grand Jury notes that the above electronic communications

and other eviden nce clearly establish that Schultz made a materially false statement

under oath ‘befo;e the Thirtieth Statewide Investigating Grand Jury when he testified.

" welfare entities."”

Curley did in fact implement part of the pian that he, Spanier, and S(éhuitz agreed
(o) folléw. Curley met with Sandusky in early March and instructed him not to bring
~ children on campus. This ban was completely unenforceable. In fact', since only -

Schultz and Spanier also knew of this plan, no other individuals at Penn State or entities

7 The Grand Jury notes these false statements are the subject of a criminal trial in the Dauphin County
Court of Common Pleas in-Commonwealth v. Gary Schultz, docketed at CP-22-CR-5164-2011.
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such as the police department would even be awar
also met w:th Dr. Jack Raykovntz the Executive Director of the Second Mile, to advise
‘ him that Sandusky was prohlblted from bringing youth onto the Penn State campus.
Raykovitz testified before the Grand Jury he did‘ not ask who the boy was in the shower
or whéther he was a Second Mile kid.. He said Curley described the. inéident as mere
-horseplay that made someone uncomfortabte

There is no ewdence that Curley, Spamer or Schultz ever sought to get
Sandusky the ° profess:onal help” to which Curley referred in the email. The only thing |
asked of Sandusky was that he not bring children oﬁ the campus anymore. Tﬁis, of.
course, not only did not happen but evidence presénted before this grand jury indicatés -

Sandusky continued to have kids on _campus5with him with some regularity.

McQueary was told that Sandusky’s key; to the locker room had been taken away and
the incident was reported to the Second Mile. No law enforcement investigators were
notified to speak with McQueary about his observations until November of 2010.

John McQueary confrénted Gary Schultz about what was being done regarding
his son Mike's report. This took place several weeks later at the office bUiidithhere
McQueary worked. Dtr. Dranov was also present during this. meeting. Schultz assured
McQueary he would Idok into'the matter and that it was being investigated. McQueary,
like his son Mike, was }wel.l aware of the fact that Schultz oversaw the police
department. John McQueary never heard anything further from Gary Schultz about the

matter.
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- Grand Jury Investigation and Attempts to Gather Evidence 2010-2012

4 After the di§c|osures By Michael McQueary to the Grand Jury, the investigation
sought to: identify and encourage Victims of abdse at the handé(of,Sandusky to reveal
‘their ordeal to the Grand Jury; -find events that supported and "corroborated the
testimoriy of Michael McQueary; reexamine the actions of Sandusky in~ May of 1998,
a}nd the. investigation théreof. in light of the new evidence of Sandu}sky's criminal
activities; search for evidence of Sandusky’s knoWn activities, and those potentially yet
unknown, that may be in the possession of Penn State; and, determine whether or not

any employees or officials at Penn State assisted Sandusky in his activities or sough{ to

conceal or obscure these activiti

the Investigative Grand Jury’s efforts to acquire pertinent and valuable evidenée from
Penn State were significantly thwarted and frustrated from 2010 to 2012.

| Typical of this experience was Grand Jury Subpbena 1179. Subpoena 1179 was
issued in December of 2010 yet would remain unfulfiled until April of 2012, This
subpoéna, authorized and signed by the Supervising Judge of the invésﬁgating Grand
Jury, required .Penn State University to acquire and disclose to the Grand Jury: “Any
- and all records pertaining to Jerry Sanduéky and incidents reported to have occurred on
or about March 2002 and any other informaﬁoh concerning Jerry .Sandusky' in
inappropriate contact with underage males on and off University propei'ty. - Response
' .shall include any and all correépondence directed to or regarding Jerry Sandusk,y."’ The

University’s response to this subpoena was due on January 10, 2011.

20



Upon sérvicé of this subpoena in December of 20
Counsel, Cynthia Baldwin, immediately informed Spanier of the subpoena and the
. University’s obligation to respend. At the same time, Curléy, Schultz and Paterno had
also .been s,ubpoenaed to appear before the Grand Jury scheduled in Janpary of 2011.
She informed'Spanier about those subpoenas as well. Spanier told her that he would
" notify Curley and Schultz and that she was to contact Paterno. Soon thereafter, Legal
C.ounsel Baldwin met with Spanier and with Athletic Director Tim Curley. At this -
meeting, Spaniér directed, Without discussion, that Baldwin would go with Curley and
Shultz to their grand jury appearances. Dp'riﬁg this meeting, and at a number of other

meetings, Baldwin sought to determine if any of the information required by Subpoena
1179 waé vknown' tp Athletic Director Curley, Vice President Schultz, and Présidept
Spanier. Each pe'r*o-.aily and directly
- documents involving alieged misconduct or inappropriate contact by Jerry Sandusky.
‘They also assured her that they would ook and see if they could find any such
information or documentation. In the several weeks after the receipt of Subpoena 1179,
all three individuals—Spanier, Shultz and Curley——assured Baldwin that they had ‘
investipated and determined that they possessed no information or documenfs that
would be responsive to Subpoena 1179, She was specifically assured thét they had
searched through their emails and physical' documents for any Sandusky-related
materials. In addition, Athletic Director Curley informed Baldwin that the Athletic

!jepartment did not possess any applipabie‘responsive materials.

The investigation also found that, contrary to what Schultz had told legal counsel

o

win, Schultz had a file kept in his Penn State office containing notes an
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- documents directly related to.the -19@8 and 2001 ~sexuaii assault by Sandusky.. These
documents inc'luded hand-Written notes prepared by Schulfz from conversations he had
with Penn State Univérsity Police Chief Thomas Harmon .in 1998. Chief Harmon

.testified thaf, during the investigation of Sandusky from May and through part of June
1998, he provided frequent. and detailed updates to Schultz. . As part of this
investigation, Chief Harmon reviewed the notes prepared by Schultz and identified them
as reflective of their conversations at the time. Chief Harmon alsé detailed that the
1998 investigation of Sandusky was a “big deal” and clearly récognized as such. Itwas

clear to Chief Harmon, from his extensive conversations With Schultz, that the

University’s hierarchy was extremely interested and concerned about this investigation
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.There was no question that it was recoghized that this investigation had the potential to
significantiy damage and embairass Penn S .

" Also included in the notes kept in Schultz’s office were notes that Schultz wrote
regardingat least one conversation he had with Athletic Direétor Tim Curley aboﬁt the
McQueary observations in February of 2'001. One noté, 'recited above, written by
Schultz and dated February 12, 2001,Vciea'rly stated thét Schultz and Curley had
“reviewed 1998 history” before di_scussing how to handle tﬁe latest allegations about
Sandusky. In an email on that same date, February 12, 2.001, Schultz was fold by Chief
Harmon that the 1998 investigative file still exists and “is documented in our imaged
archives.” Chief Harmon testified before the Grand Jury that he provided this response

as a result of Schultz questioning him about whether the 1998 invesiigative file still

existed. Chief Harmon stated that at no time during his contact with Schultz on this



despite being informed of McQueary’s allegations within 48 hours of th’eir occurrence on
the night of February 9., 2001, and deépite his having contéct with the University Chief of
Police about the 1998 investigation, never reported then, or at any other timé, the new
’ allegations of Sandusky assaults on a minor boy in a 'Penn State‘shpwer.‘

in January of.2011, only a handful of d.ocuments were provided in response to
the subpoena. None of the ‘documents provided were material or pertinent to the
misconduct and crimes of‘ Sandusky. Subseq'uent irivestfgation into whether the
University fully complied with the subpoena determined that no effort was made to

search the Athletic Department, where Sandusky had been employed for over 30 years,

or to search any of the electronically stored data at the University or emails or other

practice and procedure for responding to subpoenas. Subpoenas that might
encompass electronically stored data (such as emails and documents stored on a
computer or network drive) would routinely be sent to the spe.cialized“unit célled the.
“SOS.” These information technolbgy professionals were trained and dedicated to
. assembling responsive electronically stored data in response to Iitigatior{ needs br other
legal process. None of the SOS professionals were éVer shown .subpoena 1179, nor
were they directed to seek any of the information requested by subpoena 1179 beforé
the arrests of Sandusky, Schultz and Curley. Likewise, investigatbrs contacted the
information technology employees of Penn State, who were not members of the SOS

unit but had access to the electronically stored data likely to be searched to fuffill the



stated that t'heylwere never requested io fuifili any requests for Sandusky related
information. In addition, nd independent efforts were made to search the paper files of
the Athletic Director, Tim Curley, the Vice President of Finance and Business, Gary
Schultz, or the President of the UmverSIty, Graham Spanier.

The notes and documents concerning Sandusky’s 1988 and 2001 crimes were in
Schultz's Penn State office on- November 5, 2011, The administrative assistant at the
time, Kimberly Belchér, upoh learning that Schultz was to be arrested and wou!d not be
returning to the office, removed these documents from a file dr’awer in Schult}.'s office
and delivered them to his ‘hom‘e."3 Joan Coble, who served as Schultz's administrative
assistant until her retirement in 2005, testified that she was instructed by Sch_xlfz

never “look in” the “Sandusky" file he kept in his bookcase file drawer. She said it was a

of voice" she bond s b
vaice Slie fiau
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very unusual request and was made in a “tone
before.

It should be 'nofed that, throughout the Grand Jer’s investigation, S.panier
cohtinuously wanted to know about the aétions of the Grand Jury and law e_nforcement
investigators'. ,.He required specific ubdates and reguiarly checked with.Béldwin for any
-new information about the investigation. Legai Counsel Baldwin relayed all known
information directly to Spénier. She fully informed him of all G.rand Jufy subpoenas and

investigative requests.'®  Spanier also pressed Baldwin for information about Paterno’s

contacts with investigators and the Grand Jury: When she informed Spanier that

"8 Before giving the original documents to Schuiltz, Belcher made a copy for herself. Belcher then lied
about the existence and whereabouts of these documents whenever she was subsequently quest:oned
by University representatives.

¥ egal Cousel Baldwin testified that it was not only her duty to inform the University President of such thmgs, but
that Spanier also specifically requested that she keep him informed of everything regarding this investigation.
Spanier has repeatedly misrepresented the level of his knowledge about the investigation. He told Board members
and others that he was ignorant of the investigation into the 1998 and 2001 crimes. Even after his term ination as

President, he sent a letter to the Board on July 23, 2012 reiterating these false claims.
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seemed disturbe'd and questioned aloud why Paterno would not use the University's |
legal counsel: He also cjuestionea Baldwin, on a number of occasions, about what she
knew or could discover regarding tl;le information Paternc was providing to authorities.

Legal counsel Baldwin testifiéd before the Grand Jury that, by January of 2011,
Spanier was well aware that the Grand Jury was investigatiﬁg the May 1998 allegatior)s
. against Sandusky and the McQueary allegations against Sandusky. In March of 2011,
Iéw enforcement investigators requested an interview ‘with Spanier. Spanier agreed and
directed Baldwin to accompany him to the interview. Baldwin testified that, before this )
interview, Spanier was well versed and prepared for questions about the May 1998
allegations, the McQueary allegations, and the aliegétions of a high school student in
ald ecifically discussed all of these matters with Spanier before
that interview. }Baid\AA‘/in ais’ottestified that it was absolutely clear from her discussion with
Spénier that he had extensively discussed the substance of Curley and Schuitz’s grand
jury testimonies from January 2011 with each of those individuals. Spanier was also
knowledgeable oﬁ likely investigative topics due to the fact that Legal Cbunsel had been
: keéping him informed of all the information subpoenaed _by the G_rand Jufy from the
University.

On March 22, 2011, Spaniér wés interviewed by law enforcement authorities.
Spanier wés questioned extensively about his knowledge of, and involvement with, the
May 1998 investigation of Sandusky and about his knowledge of the Michael McQueary A

allegations from early in the 2000’s. Spénier stated that he was not aware of the 1998

incident involving Sandusky and allegations of inappropriate ‘behavior, nor was he
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aware of any police r

eport involving that maﬁef. Spanier repeatedly detailed that he
was rarely informed of any Penn State University Police involvements or investigations.
Spanier stated .that sexual aésauit allegations would not be reported to.him and that he
only reviewed statistical summaries of the Penn State Police Debal’(ment that did not '
contain case details. Spanier did say that, sometime between 2000 and 2002, although
he was unsure of the date, he was informed that a staff member saw an incident
involving Sanduskvaith a child in a Penn State shower. He staﬁed that he was
‘informed of this by Gary Shultz and Tim Curley, and_then he_ was téld that the staff
member observed Sandusky “horse playing around” with a child in a Penn State locker

room shower. He further explained that he was told the staff member only observed

this from a distance and was not sure of what he saw and that the staff member may

ﬁever been toid the name of the staff mémber and only leamed it was McQueary a few
weeks before Spanier’s interview by law. en'forcemen’t authorities. Spanier further stated
- that he told Curley fhat, if there were no other details of what was observed in the
shower, then Curley should contact Sandusky and inform himA that he should no longer
bring children into the Penn State facilities. Spanier further stated that he, Sc'hultz', and
Curley also decided that the. Second ‘Mile should be contacted and told about the
incident and Penn State’s restriction. Spanier specifically étated that his only meeting
| | with Curley and Schultz fasted five to fifteen minutes. Spanigr also speci‘ﬁcally stated
that he never heard anything further about th¢ matter or any other allegations of

miscondhct against Sandusky. Later in the interview, Spanier stated that he believed
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Curley did inform him that he had successfully spoken with Sandu‘sky and the Second
Mile about the University’s restrictions.

The Board of Trustees was never informed in 1998 or 2001 about the conduct of
’Jerry Sandusky. Likewise, Spanier failed to inform anyone on-the Board of Trustees
about: the Grand Jury investigation; the Grand Jury subpoenas issued to the University;,
or, the testimony before the Grand Jury of Curley, Schultz, Paterno, aﬁd other Penn
State employees, until April of-201 1V.» At that time, he was fo;ced to address’the matter
when several members of the Board of Trustees contaeted Spanier and the then-

Chairman of the Board of Trustees, Steve Garban, in response to a news story about

to discuss the matter with Spanier, Spaniér told them he could reveal very little because
of the Grand Jury secrecy rules. - Spanier wouid employ this excuse repeéiediy to mask
details of the investigation and the extent of 'hie past involvement from the Board of
Trustees. Legal counsel Baldwin testified that she repeatedly instructed Spanier that he
wasAfree to discuss the investigation énd the substance of{ his testimony before the
Grand Jury. Baldwin speciﬁcally related this tb Spanier in April ef 2011, in writing, when
the Boerd requested information about the in.ves;tiga'ti‘on20 Chairman of t'he.Boardv
Garban advised Spanier that He would need to advise the Board ef 'Trustees, at least in
executive session, about the newspaper story revealing a Grand Jury investigation of
Sandusky. The next board meetihg scheduled was in May 2011. Spanier airected

Baldwin to'speak to the Board in executive session about the structure, work, and

% When Spanier testified before the Investigating Grand Jury on April 13" of 2011, he was never
instracted by the Grand Jury Judge that his testimony was secret or that he was prohibited from publically
disciosing that testimony. In fact, he was specifically advised by the Supervising Judge of the Grand Jury
that he was free to disclose his festimony. '
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procedures of an investigating grand jury. She be!ieved, from her disc‘usséons with
Spanler leading up to the May board meeting, that Spanier would inform the Board that
the Grand Jury lnvesttgatlon not only involved allegations of sexuai assauit of a minor in
" Clinton County but aiso mctuded the 1998 and 2001 incidents that had occurred in Penf
State’s facilities. Baldwin also beheved that Spanier would |nform the Board about the
,' Varlous Grand Jury subpoenas that had been issued to the Un:versnty seeking testlmony
and evidence regarding Sandusky’s acts of misconduct. Baldwin testified that Spanier
t!vas absolutely obligeted to inform the Board of these matters and that he clearly
understood this obtigation.. |

At the executive session of the Board in May 2011, Legal Counsel Baldwin
‘provided her report about Grand Jury practice and process to members'o,f the Board.
_:-\ner she ), shelwas stunned when ASpa,nier immediately
directed her to Ieave the room. In fact, she was so taken aback that, in gathering her
papers and possesslons to leave, she Ieft her purse in the e board room. She later had to
ask someone to retrieve her personal possessions from the Board meeting. it was her
understanding that Spanier was to address the Board members regarding the
substance, known at that time,' df the criminal investigation. into San_dus’ky’s ‘activities.
Members of the Board of Trustees who -were in attendance at the executive session
have alt .stated that Spanier never informed them of any connection between the Grand
Jury investigation of Sandusky and Penn State. Quite to the centrary,' Spanier

specifically informed the Board that the investigation had nothing to do with Penn State

and that the investigation was regarding a child in Chnton County without afﬁllatton with

(2}
o
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o told the Board that he could say littie more about the matter
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‘ because of secrecy that had been imposed upon him by the Grahd Jury. After the May
2011 executive session with the Board, Spanier provided no other information regarding
the’ investigaiion, his involvement with 1998 ‘and 2001 i'ncidents, or Penn-State's duties
an‘dA responses to Grand Jury prbcess. Spanier made no further mention of the matter
to the Board until foroeq to address the issue when Sahdusky, Curley, and Schultz were
arrested in November 2011, |

Numerous Board members testified that, when informed of the arrests, they were

Saturday and Sunday, November 5th & 6fh, 2011, Spanier was still attempting to hide
nd jury secrecy \;A.'hen ‘ql.,estio.n.éd about‘.h.is knowledge of the
investigafion and his failure to disclose that kﬁowledge to the Bbard. |

The press release issued by Spanier onASaiurda’y, November 5, 2011, read as
follows:

STATEMENT FROM PRESIDENT SPANIER:
The allegations about a former coach are troubling, and it is
~ appropriate that they be investigated thoroughly. Protecting

children requires the ttmost vigilance. o

- With regard to the other presentments, I wish to say that Tim
Curley and Gary Schultz have my unconditional support. I
have known and work daily with Tim and Gary for more than
16 years. | have complete confidence in how they have
handled the allegations about a former university-employee.

" Tim Curley and Gary Schultz operate at the highest levels of
honesty, integrity, and compassion. | am confident the
record will show that these charges are groundiess and that
they conducted themselves professionally and appropriately.
GRAHAM SPANIER '

Penn State has heard from the attorneys representing both
Tim Curley and Gary Schultz, they have released the
following statements:
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“Gary Schultz is innocent of all charges. We beiieve in the
legal system, and we believe that it will vindicate him. We
will fight these charges in court, and Gary Schultz will be
proven innocent of all of them.”

ATTORNEY CAROLINE ROBERTO:

“Tim Curley is innocent of all charges against him. We will
vngorously challenge the charges in court and we are

e mam Ll e b il ¥
‘confident he will be exonerated.

By Sunday, most mémbers .of the Board had copies of the Grand Jury
Presentment Members were complete!y stunned by the extent of Sandusky's crimes
and the extent to which these crimes mvolved Penn State and its facilities. Many Board
members were completely dismayed at Spanier’s attempt to downplay the charges and
vouch for the innocenCe of Gary ‘Schultz and Tim Curley. On Sunday, in what was
describéd as often contenﬁoué and angry exchanges, Spanier waé directed—without
qualification—to~iésue a press reieéée on béhalf of the University that specifically did
not comment on the nature or veracity of the charges and that focused on concern for
the vnctlms and provided assurances that the University would fully cooperate and take
whatever measures Anecessary to prevent this from ever happen:ng again. The

Secretary of the Board of Trustees, Paula Ammerman, a!so orroborated the Board

On Sunday evening, November 8, 20
press officers and other senior mémbers of his staff. They met in his office, whereupon
'he provnded them with a draft press release that he had prepared. The primary fo f
| this press release was upon the proclaimed innocence of Tlm Curley and Gary Schuitz
and the Umversstys pledge to support them through this process. There was no
mention of the victims or the criminal activities of Sandusky. When it was suggested

- that he put in at least one line about the victims, Spanier acquiesced and added a
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sentence. Soﬁ\e of thosé staff members present, inciuding Paula Arﬁmerman, knew
what the Board had directed Spanier to do in this press release. They were surprised
by Spanief’s vehemenCe in supporting Curley and Schultz and his willingness to directly
igAnore the directives of the Board of Trustees. HoWever, there were no protests dr
attempts to remind Spanier of his duty and obligation fo thé Board of Trustees.?!

In the early hours of Noverhber 7, 2011, Spanier released a stafement that again
reiterated his support for Curley and Sch.u!tz. The stétement largely ignoréd the nature
of the charges and the harm to the victims.

Reaction from mémbers of the Board of Trustees bega_n almost immediately after
re asténiShed and infuriated. - The
contents of this press release not oniy l'arg‘e!y contradicted the Board’s instruction to
Spanier, but it continued to demonstrate an affiliation by Spanier and the University, not
only with Schultz and Curley, but with their crimihal defense.

Several more meetings would occur between Spanier and Board members over
the next two days. Again, Spanier never disclosed to the Board, or of any of its
members, despite contindous &onvergations about the crimes charged, that he was
knowledgeable about and had been inQolved in both the‘1998 and 2001 episodes.
Legal counsel Baldwin testified that Spanier repeatedly informed her and others that he
kﬁew nothing about the 1998 activities of Sandusky'or the University_ police iﬁvestigation
of Sandusky. However, as time went on, she observed that Spanier's discussions

about the 1998 ‘episode seemed increasingly detailed and knowledgeable. She

21 \When asked why they remained silent, these senior staff members and Penn State officials ai
similar responses. They said that Graham Spanier was a controlling President who did not easi
contrary advice or anything he might view as disloyalty. ‘
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clearly reco!lected he had been lnvolved with that matter.

On November 9, 2011, thé Board of Trustees of Penn State terminated Graham
Spanier as the Presideﬁt of the University. The Board of Trustees also }direoted that
University personnel were to éooperate with thel law enforcement investigation of Jerry<
Sandusky and Penn State. Almost immediately following those two events, actual
éompliance with the Grand Jury subpoenas (past and present) and cooperation with the
investigation began to be realized. Law enforcement investigators, working in
conjunction with' Penn State |Tv staff, werev able to access massive amounts of

electronically stored data and began a lengthy process of review and analysis. For the

been sought and subpoenaed for more than a year ,ériorg\.ﬂ:as uncovered and provided
to investigators. This evidence included significant emails from 1998 reflecting
knowledge of, and invoivement.wi.th, ~the invesﬁgat_ion into Sandusky's showering with
two young boys in May of 1998. In a‘ddiﬁon, significant emails were discovered,
reflecting direct evidence of invc'>lvement by Graham Spanier, Gary Schultz, and Tim
Curley in the failure of Penn State to report to ch!ld welfare or law enforcement
authorities the crimes reported by Michael McQueary ln February of 2001. Addltlonally,
searches conducted-—forr the first time—of the athletic facilities where Sandusky had
had officés, révealed approximately 22 boxes of Sandusky docurﬁents, photographs,
and other materials. Muéh of the evidence found in these stored boxes proved to be
highly valuable and were utilized in the subsequent criminal trial of Sandusky. This

vidence included copies of letters that Sandusky sent to a number of his victims, lists
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of the children who attended the Second Miie camps wit

a2 cea lol
SandusKy s

their names, and photographs of a number of Sandusky's victims.

Endangering the Welfare of Childfen

Graham S.pa,nier, Tim Curley, and Gary Schultz engaged in a repeated pattern of
behavior that evidenced a willful disregard for the safety and Well-being, of mihor
children on the Penn State campus. Jerry Sandusky utilized his unfettered access to
Penn State facilities, both before his retirement in 1899 and after, to sexually abuse.
‘young boys.' Spanier, Curley, and Schultz were all well aware of the extent to which
. Sandusky wouid use the campus in his connection with the Second !\!!i!e.A This included
‘Second Mile camps and other activities, és wéii as .Sandusky's use of Penn State for his
‘workout and shower sessions with young boys. The police invesiiéati(m involving
Victim 6 certainly pr_oVided an indication of the issues involved wifh Sandusky bringing -
children onto campus to usé. the facilities. When McQueary reported the assault -in
'February of 2001, the first response should have been an immediafe report to law
enforcement and a chilc_j proteptive servicés agency. Instead, there was a frightening
_lack of concern for the yet to be Ident'ified' child -(Vicﬁm 2), and an interesf in shielding a
man who Curley recognized needed “professional help’? and who Schultz indicated

svhould “confess to having a probllem”.23 The plan of action undertaken by these three

| administrators, who formed the very apex of decision making and power at Penn State,

22 gee February 27, 2001 email marked as Exhibit 8.
2 5ee handwritten notes of Schultz marked as Exhibit 6.
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was created outof a de31re to shield Sandusky from the cnmlnal process and, pernaps
most |mportantly, to spare the University tremendous negattve publlClty and
embarrassment.

Chief Harmon testified‘vthat all Gary Schultz (or, for that q)atter, Tim Curley or
‘Graham_Spanier) need have done was to let him know an eyewifness observed
Sandusky and a young boy in a shower together on campus and that there was
" observed physical contact (let alone the actual sexual assault McQueary described to

m during the meeting). Chief Harmon pointed out in his testimony that the need to
report should have been readily apparent given this was now the second episode, and

L
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two things: not reporting this to any outside agency and taking steps (unenforceabie as
they may be) to limit Sandusky from bringing children onto the Penn State campus.

Tﬁe Grand Jury concludes that Graham Spanier, Tim Curley and Gary Schultz
endangered the welfare of children by failing to recoﬁ the incident witnessed by Michael
McQueary to any law enforcement or child welfare agency. There was never any effort
‘made to locate, identify, or otherwise protect Victim 2 from foreseeable future harm. In
" fact, by n’otifying Sandusky they were aware of the incident and not informing the police
ora child welfare agency, Spaﬁier, Curley and Schultz placed Victim 2 in even greater

danger. Sandusky was placed on notice that others had been informed of his abuse of

Victim 2.

 This is in fact precisely what happened a decade later. Sandusky was convicted as 2 resuit of a fresh
exammatlon of the evidence in this case.



The co'nti.nued cover up of this incident and the ongoing failure to report placed -
" every mindr male child who would come into contact with Sandusky in the future in
grave jeopardy 6f being abused. - The actual harm realized by this wanton failure is
staggering. For example, a jury has convicted Sandusky of various sexuél offenses for
the followiﬁg victims: |

« Victim 1. between the years 2005 and 2008,

o Victim 2, for the 2001 assault witnessed by McQueary.

. Victim 3, who was abused between 1999 and December of 2001 (during

- the same time frame as the Victim 2 assault).

AW H S

e Victim 5, who was abused in

—

12y 1

ne h Buildin

several months after Curley had supposedly “banned” Sandusky from
bringing children on campus.

« Victim 9, between the years 2005 and 2008.

The depth of abuse and number of victims may never be fully realized. The
Grand Juﬁ witnessed firsthand the devastatin'g effects of Sandusky's abuse on his
victims. We find that.Spanier, Curley, and Schultz had an ongoing duty to report ;chis
behavior and ' ke
frequent the campus with Sandusky. Their failure to report Sandusky to. authorities from
2001 through 2011 directly endangered Victims 1, 2, 3, 5 and 9 and allowed Sandusky

to abuse them between 2001 and 2008.
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Spanier Perjury

- Graham Spanier testified before this Grand Ju.ry regarding his oversight of one of
the targest and most complex universities in the United States. He festiﬁed that Curley
and-Schultz came to him around 2002 to report an incident in which a staff member of
Cur!ey’e had witnessed Sandusky horsing Iaround in the shower with a younger child.
He stated the staff member was apparehtly a little uncomfortable with the éctivity, so he

brought ft to Curley's attention. Spanier stated Schultz and Curley never identified who

¥ ve o2 2

the report 'and Spanier still did not know who it was as of the da ate of his
testlmony He testifi ed that he told Schultz and Curley that s:nce that kind.of behavior
could be misconstrued, hlS advice would be they teli banOUSKy no bring kids int
Penn State facilities and that they notify the Second Mile of the mctdént. Spanier
testified this all'occurred in a ten- to fifteen-minute meeting. VA

| Spanier acknowledged there was no discuseion about trying to locate the child.
He also told the Grand Jury there was no discussion about reportihg the matter to police
or a chlld welfare agency. He also sard he had no knowledge of the 1998 incident’
: unvolvmg Victim 6 prior to 2011. He claimed. the 1998 matter was never discussed
befween himself, Curley, and S.chultz in deciding how to handle the incident reported by
McQueary.- Spanier denied he wa‘s ever given any indication the 2001 ineideht could

" have been sexual in nature.

The Grand Jury finds that Graham Spanier made materially false statements



occasions that he had no knowiedge of the 1998 incident when it occurred, during the
decision making process in 2001, or at any pbint up until 2011. We find this claim was
made to. mislead the Grand Jury. This claim conflbicts with all of the evidence we
received regarding hdw important matters wére dealt with at Penn State. Gary Schuitz
“would routinely keep Spanier apprised of significant police matters, particularly ones .
that involved the football team and generated media scrutiny. Spanier was obviously
kept in the loop on this matte.r as Schultz copied him- on emails that discuséed the status
and conclusion of the mvestlgat&on One need only look to the 2001 incident to see how
Schultz would immediately seek out Spanier on an issue of |mportance in 1998,

. Sandusky was arguably the most high profile individual on campus other than Joe |

. wéuld have been negligent in his duties to not notify the Athletic Department and the
President.l
Spanier méde' a- materially false statement when he denied {hat he, Curley, and

Schultz ever discussed tuming the 2001 incident over to a child protection agency. This
was the course of action that was considered, at one point even suggested by Schultz,
and ultlmately rejected in an email exchange where Spamer extols the “humane” nature
of an approach that did not include reporting Sandusky to outside authorities.

“Spanier made a materially false- statement when he described fh{at he was only
- told by Curley and' Schuliz that the 2001 incident was horseplay and made someone
' uncomfortabie “The previously discussed electronic commun:caﬂons between the three

lear they are discussing an event that involves the abuse of a child.
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Obstruction of Justice and Criminal Conspiracy -

Graham Spanier, Tim Curley, and Gary Schultz conspired among each other and
did in fact engage in many acts to obsfructjustice between 2001 and the present. The

acts of obstruction and conspiracy include, but are not limited to the following:

e The actions taken by Spanier, Curley, and Schultz after the initial report is

‘made by Joe Patemno on February 11, 2001, including plans to not tell

o The review'and'knoWledge of the 1998 allegations.

» Schuitz contacted Chief Harmon to determine the availability of the 1998
police report b.ut never disclosed thé information received by Paterno.

o The failure to report McQueary‘s' eyewitness account of a sexual assault.

~ » Schultz informing John McQueary the matter was being investigated and

looked into when it was not. | -

e The wiliful failure to alert anyone about Sandusky from February of 2001
through the course of this investigation.

? The numerous lies toid by Spanier, _Schultz; and Curléy to this grand jury.

¢ The total fack of complia‘nce with the Grand Jury’s requests for

« Schultz hid the existence of pertinent files and notes.

38



e Curley failed to'conduct a search for pertinent documents and materiais
involving Sandusky.

° Spanierlhid the existencé of emails and other forms of communicatioh.

e Spanier failed to disclose his role in the 2001 incident to the Board of
Trustees. |

‘s Spanier withheld key information from his senior staﬁ charged with

managing the Sandusky situation throughout 2011 2

Spanier’s Failure to Report

The sexual assault of Victim 2 shouid have been reported to the Pennsylvaﬁia
: Department of Public Welfare and/or a law enforcement agency. Graham Spanier, by
virtue of his position within the University, had a legal obligation and responsibility to

report or to cause a report to be made within forty-eight hours to a child services ‘

25 1t should be noted that Spanier continues to mislead with numerous public statements that contain demonstrably
false statements. '
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From: ‘Gary C. Schultz <gcs2@psu.edu>
Sent: Wednesday. May 06, 1998 2:06 PM
To: ' Timm Curley

Cc: - . ’ ' Spanier-Graham (GBS)

Subject: - ' - Re:Joe Paterno

Will do. Since we talked tonight ['ve fearned that the Public Welfare people will interview the individual Thursday. "

At 05:24 PM 5/5/98 -0400, Tim Curley wrotes

>1 have touched base with the coach. Keep us posted. Thanks.
o ;

>Tim Curley
>Imc3@psu.edu

b
>
>
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Fromv - Gary C. Schultz <gcs2@psu.edu>

Sent: ' Tuesday, June 09, 1998 2:09 AM

To: : Cuirley-Tim (TMC)

Ce: + Spanier-Graham (GBS);- Harmon—Thomas {T RH)
Subject: - Re: Jenry - '

They met with lerry on' Monday and concluded that there was nio criminal behavior and the matter was closed as an
investigation..He was a little emotional and expressed concern as to how this might have adversely affected the child. |
think the matter has been appropr!atedly Investigated and | hope it is now behind us,

>Date: Mon, 08 Jun 1998 21:59:42 -0400

>To: Tim Curley <tmc3@psu.edu>

>From: "Gary C. Schultz" <gcs2@psu.edu>

>Subject: Re: Jerry

> . . . .

>Tim, | don't have an update at this point. lust before | left for vac, Tom told me that the DPW and Univ Police services
were planning to meet with him. 'll see if this has happened and get back to you. ) )

> _ : .

>At 10:27 AM 5/30/98 -0400, Tim Curley wrote'

>>Any firther update?
>>

>>

>>

>>

>>At 09:46 AM 5/19/98 -0400, you wroter '

>>>Na, but | don't expect we'll hear anything prlor to the end of this week.
>>>

>>>At 09:37 PM 5/18/98 -0400, Tim Curley wrote:

>>>>Any update?".

>>>>

S5>>

>>>>At 04:11 AM 5/14/98 0400, you wrote:

>>»>>>Tim, | understand-that a DPW person was here last week; don't know
>>>>>for sure if they talked with Jerry. They decided to have achild

>>>>>psychologist tatk to the boys sometime over the next week. We won’t know anything before then. !
>>>>> -

>>>>>At1:02:21 PM 5/13/98 -0400, Tim Curleywrote
>>>>>>Anything new in this départment? Coach Is anxious to know where it stands.

2OD5>>

SN AT Tl .
el R 111} \..uuc]
>>>>>>Tmc3@psu.edu
SO030>

>E>P>>

POPP>>

>>>>>Gary C. Schultz

>>>>»Sr, V.P. for Finance and.Busine§s/T reasurer
>>>>>208 Oid Main | ) s
>>>>>Phone: 865-6574 -

>>>>>Fax: 865 8685

S>> -

S>>

S>>



>>>>

>>>>Tim Curley

>>>>Iule@pJL§du

>eo>

>->>.>

>>>>

>>>Gary C. Schultz

>>>Sr. V.P. for Finance and Busmess/T reasurer

>5>>208 Oid Main
s>»>>Phona; RES_LR74

T AIVRE. GOS0

>>>Fax: 863-8685
S>> e

o>

o>

>>

>>Tim Curley

>>Tmc3@psu.edu
T

>>

>
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3210012 10:42:54 AM ‘ . McQuaide Blesko, Tnc.

Conference with G Schultz re reporting of suspected chﬂd abuse; Icgallcscaloh Te same;
Conference with G Schultz

02-12-01

viI}UUU-%UUDL PSU - General - Finance/Business - bGl].IIal

PageNo4
Apphed and Unapplied Timesheets by Working Attoruey .o ‘
- From: 02-01-01 Through: 04-30-01
Working Attorney (s): Select 9 ‘
" Matter 1D, Description LT .- Tgsk:Activity Hours
02-08-01 ' '
4000-465063 PSU - Labor - Human Resources PS010 0.60
Conference with J Purdum re holiday pay issue; Conference with R Manéyre same
4000-490106 PSU - Personnel - Continning & Distance Educat . 0.50
Conference with J Blliott re J Marshall Conference with. G Schultz
4000-490143 PSU - Personnel - Mot Alto Campus 2.20
Conference with J Leathers re D Goldenberg; Preparation of correspondence to G -
Spamc1, Review of files; Preparation of correspondence to G Spamar et al; Conférence
with J Leathers
. 4000-481582 PSU - Students - Student Affairs 2.90
Interoffice conferencere cawping pb]icy, Legal research re same
4000481582 PSU - Students - Student Affairs 1.70
Study/analyze documents reé LGB tenant; Interoffice conference re same; Legahcsearch
Preparation of correspondence to G Spanier et al e same ‘ 4
4000-490163 PSU - Personnel - Human Resources 0.30
Conference with R Maney re R Kballig ‘ ’
4000-465026 PSU - Labor - - COM - General 1,50
Preparation of documents re HIMC parking ' ,
#* Total for2/8/2001 ** ©9.70 0,00
02—09—01 v
* 4000-490143 PSU - Personnel - Mont Alto Campus : 1.60 .
Review of dootmments re D Goldenbcrg; Pxepa.mt!on of correspondcnce to G Spanier; -
Preparation of correspondence io J Leathers; Legalresearch .
4000-451558 PSU - Gifts & Grants - Develop andAhmmlReIa 0.20
Review of files e Hagan estate -
4000-490117 PSU - Personnel - College of Liberal Arts 1.10
Conference with J Battista re R Bchemendia; Interoffice conference .
4000425562 RSU - Contracts - Hershey MGdlC&l Center . 0.80. .
Review of documents re Purchase of Services Agreemcnt Intexofﬁce conference re same
4000-465026 PSU - Labor - COM - Génperal 2.60
Conference with I, Kushner re AMC parking fees; Preparation of correspondence to L
Kushner re same; Preparation of documents; Tegal research
4000-465063 PSU - Labor - Human Resources PSOiO 0.70 .-
Review Schaeffer brief ’
% Total for2/9/2001 ** 700 . .0.00
, 02-11 01 o
L IU

- Apphcd and Un applicd Timesheets by Working Attorney
3/21/2012 10:42:54 AM M cQuaide Blasko, Ing,
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From: ' Thomas R. Harmon <HARMON@SAFETY—1 SAFETY PSU EDU>
Sent: . "Monday, February 12, 2001 4:57 PM

To: . ges2@psu.edu

Subject: - Incident’in 1998

Regarding the incident in 1998 mvolvmg the formey coach, | checked and the incident is documented in our lmaged
achives.

ThomasR. Harmon

Director, University Police

The Pennsylvania State University
30-B Eisenhower Parking Deck
University Park, PA 16802

(814) B65-1864

'\a'mnnn-\nl‘nh 05U, ad
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Senior Vice President for Finsnce and Business/Treasurer ’
The Peansylvanja State Univerity

208 Old Main -

University Park. PA 16302-1503

(8141 865-6574

Fax: (§14) §63-7188
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‘From: : . Gary C. Schultz <gcs2@psu.edu>
Sent: o : Monday, February 26, 2001 1:57 PM
To: - S TMC3@psu.edu
Cc: L ' " Coble-Joan (JLC)

Subject: Confidential

Tim, I'm assuming that you've got the ball to 1) talk with the subject ASAP regarding tbé future appropriate use of the
University facility; 2) contacting the chair of the Charitable Organization; and 3) contacting the Dept of Welfare. Asyou
know I'm out of the office for the next two weeks, but if you néed anything from me, please let me know.

=






From: - Gary C. Schuliz <gcs2@psu.edu>
Sent: . Wednesday, February 28, 2001 2:13 PM
Ta: - Graham Spanier; Tim Curley

Subject: - ' Re: Meeting

<html>

Tim and Graham, this is a more humana and upfront way to handle this.&nbsp; I can support this approach with the -
- understanding that we will inform his orgamzat:on, with or without his cooperation (I think that's what Tim
proposed).&nbsp; We can play it by ear to decide about the other organization.&nbsp; <br> <br> At 10:18 PM 2/27/01 -
0500, Graham Spanier wrote:<br> <blockquote type=cite cite>Tim:&nbsp; This approach Is acceptable to me.&nbsp; It
requiresyou to go a step further and means that your conversation wiii be aii the mora difficuit, but i admire your
willingness to do that'and ] am supportive.&nbsp; The only downside for us Is if the message | Isn't &quot;heard&quot; and
acted upon, and we then become vulnerable for not having reported it. &nbsp; But that can be assessed down. the
road.&nbsp; The approach you outline is humane and a reasonable way to proceed.<br> <br> At 08:10 PM 2/27/01 -0500,
Tim Curley wrote:<br> <blockquote type=cite cite>] had scheduled a meeting with you this afternoon about the subject we
discussed on Sunday. After giving It more thought and talking it over with Joe yesterday-- ] am uncomfortable with what we
agreed were the next steps.&nbsp; | am having trouble with going to everyane, but the person involved. | think | would be
mare comfortable meeting with the person and tell him about the information we received. | would plan'to tell him we are
aware of the first situation, | would indicate we feel thére is a problem and we want to assist the Individual to get
professional help. Also, we feel a responsibility at some point soon to inform his organization and and maybe the other one
about the situation. if he is cooperative we would work with him to handle informing the organization. If not, we do not
have a choice and will inform the two groups. Additionally, | will let him know that hls guests are not permitted to use our
facilities. <br> <br> | need some help on thls one. What do you think about this approach?</blockquote><br> ~-uw-rmmeannua-
- <bpr> -
Graham B. Spanler<br>
President<br> :
The Pennsylvania State University<br>

AOA NI RX_2_ oL
£LU1 i lVldlll\Ul’

University Park, Pennsylvania&nbsp, 16802<br> <br> Phone:&nbsp; 814-865-761 1<br> email &nbsp;
ie e </b|ockquote></ html> '







283. Freeh and FSS made false and defamatory statements of fact in the
Freeh Report when they stated:

* Dr. Spanier exhibited “total and consistent disregard ... for the safety and
welfare of Sandusky’s child victims.”

* Dr. Spanier “failed to protect against a child sexual predator harming
children for over a decade.”

* Dr. Spanier “concealed Sandusky’s activities from the Board of Trustees, the
University community and authorities.”

* Dr. Spanier “exhibited a striking lack of empathy for Sandusky’s victims by
failing to inquire as to their safety and well-being, especially by not
attempting to determine the identity of the child who Sandusky assaulted in
the Lasch Building in 2001.

* Dr. Spanier “empowered Sandusky to attract potential victims to the campus

and football events by allowing him to have continued, unrestricted and

University’s prominent football program.”

e “[I]n order to avoid the consequences of bad publicity, the most powerful
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repeatedly concealed critical facts relating to Sandusky’s child abuse from

the authorities, the University’s Board of Trustees, the Penn State
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community, and the public at large. The avoidance of the consequences of
bad publicity is the most significant, but not the only, cause for this failure to

protect chil

d viciims and report to a
Dr. Spanier “fail[ed] ... to adequately report and respond to the actions of a
serial sexual predator.”

“The investigation also revealed: {] A striking lack of empathy
abuse victims by the most senior leaders at the University.”

Dr. Spanier made “[a] decision ... to allow Sandusky to retire in 1999, not as
a suspected child predator, but as a valued member of the Penn State football
legacy ... essentially granting him license to bring boys to campus facilities
for ‘grooming’ as targets for his assaults.”

174 oY L a1 f N s o = PO -~

‘Despite their knowledge of the criminal investigation of San
1998], Spanier, Schultz, Paterno and Curley took no action to limit
Sandusky’s access to Penn State facilities or took any measures to protect
children on

“The investigation also revealed: ... [a] president who discouraged

discussion and dissent.”

with at least two children in the Lasch Building. Those assaults may well

have been prevented if Spanier, Schultz, Paterno and Curley had taken
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