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. COURT OF COMMON PLEAS
GRAHAM B. SPANIER, . OF CENTRE COUNTY
Plaintiff, : No.2013-2707
v ' .
LOUIS J. FREEH and : I
FREEH SPORKIN & SULLIVAN, S
LLP, : R
Defendants. : e L
s w

PLAINTIFF GRAHAM B. SPANIER’S MEMORANDUM OF LAW IN
SUPPORT OF MOTION FOR LEAVE TO JOIN ADDITIONAL PARTIES

Pursuant to Pennsylvania Rules of Civil Procedure 2229 and 2232, Plaintiff
Graham B. Spanier seeks leave to join as additional defendants in this action: (1)
Freeh Group International Solutions, LLC (“FGIS”), a limited liability company

organized under the laws of the State of Delaware; and (2) Pennsylvania State



University (“Penn State”), a nonprofit corporation organized under the laws of the
Commonwealth of Pennsylvania. As set forth below, Dr. Spanier’s claims against
FGIS and Penn State arise out of the same series of transactions or occurrences as
Dr. Spanier’s defamation claims against Defendants Louis J. Freeh and Freeh
Sporkin & Sullivan, LLP (“FSS”), common questions of law and fact affecting the
liability of all such persons will arise in the action, and joinder of FGIS and Penn
State in the existing defamation action will promote judicial economy and avoid a
multiplicity of suits regarding the same series of transactions or occurrences.
Moreover, joining these additional defendants will not prejudice Defendants Freeh
or FSS in any way because the defamation suit has been stayed since its inception,
no complaint has been filed, and the case has not yet progressed beyond an initial
stage.' Accordingly, Dr. Spanier seeks permission to file the Proposed Complaint

attached hereto as Exhibit 1, joining these additional defendants and claims.

On July 11, 2013, Dr. Spanier commenced this action by filing a Praecipe

for a Writ of Summons with the Prothonotary. He subsequently served the writs

on the Defendants. On September 1

a1 &=y

2013, Dr. Spanier filed a Praecipe to Issue

Amended Writ of Summons, which dropped originally named defendant Pepper

' Contemporaneously herewith, Dr. Spanier is also filing a motion to modify the
stay entered in this action.



Hamilton LLP.> On September 30, 2013, Defendants Freeh and FSS filed a
“Praecipe to File Complaint,” requesting that the Prothonotary enter a “Rule upon
Plaintiff to file a Complaint.” The Rule was granted the same day. On October 18,
2013, Plaintiff filed a Motion to Stay Civil Proceedings, asking that the Court stay
the defamation proceeding in light of a pending criminal case against Dr. Spanier
in the Court of Common Pleas of Dauphin County, docket number CP-22-MD-
0001387-2012. On February 25, 2014, the Court granted the Motion to Stay.

On March 25, 2014, Defendants Freeh and FSS filed a Notice of Appeal and
an Application for Special Relief in the Nature of a Request for an Expedited
Appeal, requesting that the Superior Court of Pennsylvania overturn this Court’s
order granting a stay. After oral argument, the Superior Court entered an order and
opinion on June 30, 2014, holding that this Court’s stay order did not qualify as a
collateral order, and dismissing the appeal for lack of jurisdiction. As a result, the
order staying the defamation case remains in effect.

In December 2014, the Centre County Court Administrator sent the parties a

notice setting a pre-trial conference in this matter for January 21, 2015. On

2 Dr. Spanier originally named Pepper Hamilton LLP as a successor to Freeh
Sporkin & Sullivan, LLP, due to public statements by FSS and Pepper Hamilton
that there had been a merger of the two firms. Based on the representations of
counsel for FSS and Pepper Hamilton that there had been no formal merger and
that FSS was still a separate legal entity with capacity to be sued in its own name,
Dr. Spanier filed for an amended writ of summons which dropped Pepper
Hamilton as a defendant.



January 20, 2015 the parties wrote to the Court, noting that the case remained
stayed, stating their agreement that a conference hearing with the Court would be
beneficial, but asking that the conference be rescheduled for a later date in light of
certain developments in Dr. Spanier’s criminal case. The hearing was
subsequently rescheduled for March 18, 2015.

STATEMENT OF FACTS

The claims against Freeh and FSS, and the prospective claims against FGIS
and Penn State, all arise out of the Grand Jury indictment and subsequent
prosecution of former Penn State assistant football coach, and The Second Mile
charity founder, Gerald (“Jerry”) Sandusky, and Penn State’s retention of Freeh
and FSS to issue a report blaming certain Penn State employees and administrators
for failing to stop Sandusky’s criminal activities.” (See generally Ex. 1.) The

defamation claims against Freeh and FSS relate to defamatory statements

“Report of the Special Investigative Task Force Regarding the Actions of the

Pennsylvania State University Related to the Child Sexual Abuse Committed By

ina Julv 12. 2012
n a July R

* The facts supporting the causes of action against Defendants Freeh and FSS
and prospective defendants FGIS and Penn State are set forth in detail in the
Proposed Complaint attached hereto as Exhibit 1. The facts stated herein are
intended to summarize the facts alleged in the Proposed Complaint to demonstrate
that joinder is appropriate.



press conference held in conjunction with the release of the Freeh Report, in
prepared remarks distributed at the press conference, and in a February 2013 press
release reiterating the defamatory statements and allegations in the Freeh Report.
(See Ex. 1 at 106-120 (Counts I-IV).) The claims against Penn State relate
primarily to the defamatory statements made by Freeh and FSS, to statements
made by certain Penn State trustees regarding the Freeh Report that spoke
negatively and disparagingly about Dr. Spanier in violation of an explicit clause in
Dr. Spanier’s November 15, 2011 Separation Agreement (the “Separation
Agreement”) (Ex. 1 at Ex. D) with Penn State, and to other breaches of the
Separation Agreement by Penn State which also occurred as a result of, and arose
directly from, the defamatory statements in the Freeh Report. (/d. at 122-137
(Counts VI-XII).) The claim against FGIS relates to Freeh’s and FGIS’s actions
during Freeh’s engagement by Penn State in tortiously interfering with Dr.
Spanier’s employment opportunities. (/d. at 121 (Count V).)

During the fall of 2008, the Pennsylvania Attorney General’s Office began
investigating allegations that Sandusky had sexually abused boys whom he had had

S R (R, _ R e ~ sl s f{
supervised as an employee of The Second Mile charity. (/d. § 7

2011, multiple criminal charges were brought against Sandusky alleging numerous
instances of sexual abuse of minors. (Id. § 77.) Also in November 2011, former
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Finance and Business Gary Schultz were charged criminally for failing to report an
alleged instance of abuse by Sandusky that occurred on the Penn State campus in
2001. (Id.978.)

The media frenzy following the indictments created a public relations crisis
for Penn State. Dr. Spanier, then President of Penn State, offered to resign his
position if, as some members of the Board of Trustees apparently believed, he
would become a distraction for Penn State in dealing with the crisis. (/d. 9 80.)
The Penn State Board of Trustees voted to accept his resignation on November 9,
2011.

On November 15, 2011, Dr. Spanier and Penn State entered into the
Separation Agreement to memorialize the terms of his separation as President of
Penn State, and his continued employment as a tenured professor at Penn State.
(Id. 99 80-86.) The Separation Agreement provided, inter alia, that Penn State and
members of the Board of Trustees were prohibited from making any negative
comments about Dr. Spanier to the media, his professional colleagues, or to the
public, that Penn State would reimburse Dr. Spanier for all legal fees and expenses
incurred in connection with the Grand Jury presentment, his separation as
President from Penn State, and with respect to any alleged acts or omissions which
occurred during his time as President, and that Penn State was required to provide

~ bR | ) P,

Dr. Spanier with administrative support commensurate with that received by ot



tenured faculty members and University professors. (/d. 9 87-93.) On the same
day that Dr. Spanier’s presidency ended, the Board of Trustees fired longtime head
football coach Joseph J. Paterno. (/d. §94.)

To address the growing media frenzy, Penn State retained Freeh and FSS,
purportedly to conduct an “independent, full, and complete” investigation of “the
alleged failures of Penn State University personnel to respond to, and report to the
appropriate authorities, the sexual abuse of children by former University football
coach Gerald A. Sandusky.” (Id. §96.) Freeh and FSS would ultimately issue the
Freeh Report on July 12, 2012. (/d. § 101.) The Proposed Complaint alleges that
Freeh and FSS made numerous false and defamatory statements concerning Dr.
Spanier in the Freeh Report, including but not limited to statements claiming that
Dr. Spanier exhibited a total disregard for the safety and welfare of Sandusky’s
victims, he failed to protect children against Sandusky, he empowered Sandusky to
attract potential victims, he concealed Sandusky’s child abuse in order to avoid bad
publicity, and he allowed Sandusky to retire from Penn State in 1999 as a former
football coach rather than as a suspected child predator. (/d. §283.) The Proposed
Complaint also alleges that similar statements made by Freeh at a press conference
announcing the release of the Freeh Report, and in prepared written remarks
distributed in conjunction with the press conference, were defamatory. (/d. 301,
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Freeh in February 2013 contained additional defamatory statements doubling down
on the defamatory statements made in the Freeh Report. (/d. §336.)

The Proposed Complaint brings several counts of breach of the Separation
Agreement against Penn State for the negative and disparaging remarks that it, and
certain members of the Board of Trustees, have made about Dr. Spanier. In
addition to retaining Freeh and FSS and knowingly facilitating its agents’ acts of
making negative statements about Dr. Spanier in breach of the Separation
Agreement, Penn State also posted the Freeh Report, Freeh’s written press
conference remarks, and a video of Freeh’s press conference on Penn State’s
website in breach of the Separation Agreement’s non-disparagement clause. (/d. §
270.) Moreover, Penn State itself held a press conference on July 12, 2012 in
conjunction with the release of the Freeh Report, in which certain members of the
Board of Trustees commented on the Freeh Report’s allegations, including making
numerous negative statements about Dr. Spanier in breach of the Separation
Agreement. (Id. ] 271-273.) Penn State held a similar news conference the
following day, again featuring certain Trustees making negative statements about
Dr. Spanier that arose out of the defamatory statements in the Freeh Report. {/d. §
274.) Following the release of the Freeh Report, Penn State has also taken
numerous punitive actions against Dr. Spanier based on the defamatory statements

) o Y

in the Freeh Report and in



provide the contractually-required administrative support and refusing to pay for
all of Dr. Spanier’s legal fees incurred as a result of the Freeh Report, as required
by the Separation Agreement. (Id. 49275-281.)

During the work on the Penn State engagement, Freeh and FSS retained
FGIS, a limited liability company also founded by Freeh, as a subcontractor for the
investigation. Dr. Spanier, meanwhile, pursued employment opportunities for the
U.S. government in the Spring of 2012 on two classified projects involving
national security. (/d. 9 251-254.) In late April 2012, these assignments were
suddenly withdrawn. (/d. 9 255.) In October 2013, following the public release of
emails between Freeh, FGIS employee Omar McNeill, and Penn State Trustees
Kenneth Frazier and Ronald Tomalis, Dr. Spanier would learn that his employment
with this government agency was terminated as a result of actions taken by Freeh
in his capacity as a principal of FGIS. (/d. 1 256-264.) The Proposed Complaint
alleges that, when the news of Dr. Spanier’s employment with the federal
government became public, Freeh and FGIS intentionally contacted federal
authorities to urge them to terminate Dr. Spanier’s employment. (/d.) Freeh and
FGIS bragged in an April 2012 email exchange with Frazier and Tomalis that
FGIS had “done [its] job” and notified federal officials of the false claims they

intended to make regarding Dr. Spanier. (/d. § 258-259.) As a result of this













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































