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INTRODUCTION

Defendants Louis J. Freeh (“Freeh”) and Freeh Group International
bjections to Plaintiff’s claim for tortious
interference should be overruled because Defendants have not met their burden of

showing that “it appears with certainty that the law permits no recovery under the

Plaintiff has pleaded facts supporting every element of his tortious interference
claim, and Defendants fail to demonstrate otherwise. Moreover, Plaintiff’s claim
is not time-barred, as Plaintiff filed a complaint asserting his tortious interference
claim, and Defendants received notice of the claim, within the applicable statute of

limitations. Accordingly, Defendants’ preliminary objections should be overruled.



COUNTERSTATEMENT OF FACTS
1. Freeh, FSS, and FGIS are Retained by Penn State.

In the fall of 2008, the Pennsylvania Attorney General’s Office began
investigating allegations that former Penn State assistant football coach Jerry
Sandusky had sexually abused boys whom he had supervised as an employee of
The Second Mile, a youth charity organization that Sandusky founded and
managed. (Feb. 10, 2016 Compl., Spanier v. Freeh, et al., No. 2013-2707 (Pa.
Commw. Ct. filed Feb. 10, 2016) 9] 68-69, 74.) In November 2011, Sandusky was
indicted on multiple charges of sexually abusing minors. (Id. §75.) Also indicted
in November 2011 were former Penn State administrators Tim Curley and Gary
Schultz, who were alleged to have failed to report a 2001 incident in which
Sandusky was allegedly seen sexually abusing an underage boy in the showers at a
Penn State athletic facility. (Id. § 76.) Although the investigation into Sandusky’s
activities had spanned multiple years, the Attorney General found no evidence to
bring charges against Dr. Spanier in 2011. (Id.977.)

On November 9, 2011, Dr. Spanier resigned from his position as President
of Penn State under the “termination without cause” provision of his contract. (/d.
19 78, 82.) The same day, the Penn State Board of Trustees fired Joe Paterno, the
revered, longtime head coach of Penn State’s football team. (Id. § 84.) The

premature and haphazard firing of Coach Paterno created a full-scale media and



public relations disaster for Penn State, with riots erupting on the edge of campus.
(Id. § 84-85.) The Penn State Board of Trustees knew that it needed to do
something to address the growing media frenzy and to vin
to fire Coach Paterno. (/d. ¥ 86)

In November 2011, the Penn State Board of Trustees began considering
f Penn State’s administrators’
supposed lack of inaction regarding allegations that Sandusky was sexually
abusing young boys. (Compl. 1 86-88.) Ultimately, Freeh and his law firm were
shaping the
media narrative as his “#1 priority.” (I/d. 1 89.) Defendant Louis Freeh, a former
FBI Special Agent, Deputy United States Attorney, United States District Court
, had for years marketed FSS and its related
consulting firm, Freeh Gfoup International Solutions, as able to provide “crisis
management solutions” to clients. (/d. 9 55-57.) Freeh’s business model relied
upon conducting highly publicized internal “investigations” that were sold to the
media as “independent,” but in reality were designed to further his clients’ aims by
pointing the blame at specific wrongdoers in order to absolve the corporate client
of blame. (/d. {7 57-62.) Even before his work on the much-maligned Penn State

“investigation,” Freeh’s prior investigations had repeatedly been criticized for

being incomplete, biased, and advocacy-driven. (/d. Y 63-67.)



In November 2011, Freeh and FSS entered into an engagement letter with

the Penn State Board of Trustees. (Jd. 9 86.) The engagement letter also named
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FGIS as a subcontractor for
Engagement Letter) (Attached hereto as Ex. A.) The letter specifically set forth
Penn State’s directive that FSS was to conduct a fact-finding investigation that
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State for failing to properly respond to reports of Sandusky’s activities. (/d.)

Specifically, FSS agreed to “perform an independent, full and complete

and the alleged failure of [Penn State] personnel to report such sexual abuse to
appropriate police and government authorities.” FSS further agreed to publicize
findings” identifying “who had knowledge of the allegations of sexual
abuse” and criticizing “how those allegations were handled” by Penn State
administrators and coaches. (Compl. § 199; see also Ex. A.)

While performing his “investigation,” Freeh was aware that his client, the
Board of Trustees, expected him to ultimately finger Dr. Spanier as being involved
in a supposed “cover-up” of Sandusky’s crimes. (Compl. §f 201-204.) Freeh
knew that he needed to vindicate the resignation of Dr. Spanier (officially
approved as a “termination without cause”) and the firing of Joe Paterno in a way

that justified the Board’s actions and furthered a media narrative that scapegoated a



discrete set of individuals, including Dr. Spanier, for the public relations crisis that
Penn State found itself in. (/d. § 205.) Through ongoing discussions and meetings
with the Board of Trustees and the Nationa

(“NCAA”™), Freeh also knew that the Board and the NCAA expected him to blame

the Sandusky scandal on high-level Penn State administrators in order to justify the

the so-called “death penalty” that could result in the obliteration of Penn State’s

revenue-essential football program. (Id. 1Y 92-102, 206.)

Freeh and FGIS Interfere with Dr. Spanier’s Post-Presidency
Employment Opportunities.

Following his resignation from the presidency of Penn State, Dr. Spanier
sought out, and was sought out for, other employment opportunities. He was
frequently in communication with contacts from the national security community
with whom he had worked throughout his years as President of Penn State. (/d.
241.) While attending a February 2012 meeting of the National Security Higher
Education Advisory Board, Dr. Spanier was approached by a team of high-level
government representatives about taking on two coordinated national security
assignments that would span his first post-presidential year, and possibly beyond.
(Id. | 243.) Arrangements were made for Dr. Spanier to serve in a contractual
capacity on two significant projects that the U.S. government felt he was uniquely

qualified to undertake, and contracts were drawn up. In preparation for this



prospective employment, Dr. Spanier made multiple trips to Washington, D.C. and
other locations for planning, training, discussions, and briefing, and Dr. Spanier
began to wor
March 2012. (Id. 9 243-244.)!

In late April 2012, however, Dr. Spanier’s national security work
vn. (Id.

245.) At the tim

I e, Dr. Spanier did
not know why. (Id.) However, as a result of a freedom of information request, Dr.
Spanier learned in October 2013 that Freeh and FGIS has been communicating
with federal officials regarding Dr. Spanier’s employment. (/d. § 246.) Dr.
Spanier learned that in April 2012, Penn State Board members Kenneth Frazier and
Ronald Tomalis discussed by email an article in the Patriot News reporting that Dr.
Spanier would be “working on a special project for the U.S. government relating to
national security.” (/d. § 248.) Tomalis relayed this information to Freeh,
commenting that “someone may not have been doing their homework.” (Id.)
Freeh responded, from his FGIS email account, calling the development
“interesting,” and informing Tomalis and Frazier that FGIS had “done our job” and

notified federal officials of “the latest information” regarding Dr. Spanier. (/d.

249)) Frazier replied, commenting, “Oh brother...” (Id.) Freeh’s email reflected

1 Dr. Spanier is willing to provide, under seal and with permission of the relevant agency,
further disclosure of the specific sponsors and nature of this classified work.



action taken by Freeh and FGIS to interfere with Dr. Spanier’s prospective
employment, and those actions resulted in the termination of Dr. Spanier’s

prospective employ

COUNTERSTATEMENT OF THE QUESTIONS INVOLVED

Does Plaintiff’s Complaint properly allege facts supporting the elements of a
cause of action for tortious interference?

Suggested response: Yes.

Is Plaintiff’s claim for tortious interference barred by the applicable statute
of limitations?

Suggested response: No.



STANDARD OF REVIEW

On review of preliminary objections, the Court must regard the allegations
in the complaint as true and accord the plaintiff all the inferences reasonably
deduced therefrom. Green v. Mizner, 692 A.2d 169, 172 (Super. Ct. 1997).
Preliminary objections testing the legal sufficiency of a complaint can only be
sustained if the plaintiff’s complaint indicates on its face “that his claim cannot be
sustained, and the law will not permit recovery.” Smith v. Wagner. 588 A.2d 1308,
1311 (Pa. Super. Ct. 1991). When preliminary objections in the nature of a
demurrer are filed, there is no burden on the plaintiff to prove the cause of action;
rather, “[t]he issue then before the court, and the only issue is, whether the facts in
the complaint itself are sufficient to entitle the plaintiff to relief.” Int’l Union of
Operating Engineers, Local No. 66, AFL-CIO v. Linesville Constr. Co., 457 Pa.
220, 223, 332 A.2d 353, 356 (1974). If there is any doubt whether preliminary

objections in the nature of a demurrer should be sustained, all doubt must be

resolved in favor of overruling the preliminary objections. Green, 692 A.2d at

172.



ARGUMENT

L. Plaintif’s Complaint Sufficiently Alleges the Elements of a Claim for
Tortious Interference.

First, Freeh and FGIS argue that Plaintiff’s claim for tortious interference is
not adequately pleaded because “Spanier devotes just 5 pages and 21 paragraphs
[of his Complaint] to the facts surrounding his tortious interference claim.” (Mar.
28, 2016 Mem. of Law in Supp. of Preliminary Objections of Louis J. Freeh &
Freeh Group Int’l Solutions LLC to P1.’s Tortious Interference Claim (hereinafter,
“Defs.” Mem.”) at 6, Spanier v. Freeh, et al., No. 2013-2707 (Pa. Commw. Ct.
filed Mar. 28, 2016).) But Pennsylvania law sets no minimum length of pleadings;
rather, it requires that “[t]he material facts on which a cause of action or defense is
based shall be stated in a concise and summary form.” Pa. R. Civ. P. 1019(a).
Here, Plaintiff has pleaded facts supporting every element of a claim for tortious
interference, and Defendants fail to demonstrate otherwise.

As Defendants note, the elements of a claim for tortious interference under
Pennsylvania law are (1) the existence of a contractual or prospective contractual
relation between the complainant and a third party; (2) purposeful action on the
part of the defendant specifically designed to harm the existing relation, or to

prevent the prospective relation from occurring; (3) the absence o

-~

justification on the part of the defendant; and (4) the occasioning of actual legal

damage as a result of the defendant’s conduct. (Defs.” Mem. at 6-7, citing 4/



Hamilton Contracting Co. v. Cowder, 644 A.2d 188, 191 (Pa. Super. 1994).)
Plaintiff’s Complaint alleges facts supporting each of these elements.
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Plaintiff alleges that as President of Penn Staie, he developed 1
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ties with the U.S. national security community. (Compl. § 241.) He alleges that
during a February 2012 meeting of the National Security Higher Education
Advisory Board, he was approached about taking on two rel
assignments for the federal government that would span his first post-presidential
year, and possibly beyond. (/d. § 243.) He alleges that arrangements were made
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regularly travelled to Washington, D.C. and other locations for planning, trainings,

discussions, and briefings in furtherance of this prospective employment. (/d.) He

two classified projects. (Id. § 244.) In late April 2012, these prospective

opportunities were suddenly withdrawn. (/d. 4 245.) Only later would Dr. Spanier

Spanier was not fit for the security work he was to undertake, which resulted in the
termination of the then-current and prospective business relationships. (/d. §9 250-
251.) Dr. Spanier alleges that Freeh and FGIS committed this act intentionally,
and that they had no privilege to communicate with federal officials regarding Dr.

Spanier’s employment. (/d. 9 329.) Finally, Dr. Spanier alleges that he suffered

10



economic damages as a result of the Joss of this employment opportunity. (/d. §
330.)

Defendants attempt to find fault wi
arguing that Dr. Spanier failed to allege facts that he actually did allege. For
example, Defendants argue that Dr. Spanier did not identify his prospective
employer, (Defs.” Mem.
be employed by the federal government. (Comp § 327.) Defendants argue that Dr.
Spanier did not allege facts from which one could determine that a future
elationship was reasonably certain. (Defs.” Mem. at 9-10.) But the

Complaint does in fact allege that Dr. Spanier repeatedly travelled to Washington,

D.C. for meetings, discussions, and briefings in preparation for his employment.

(Compl. 9 2

mpl. 9 243.) He further alleges that he actually began work on two national
security projects before the employment opportunity was withdrawn. (/d. 244.)
Defendants also argue that the Complaint does not set forth exactly what
Freeh said to federal officials, and that it does not allege facts to show that Freeh
expressed any more than an “opinion” to federal officials about Dr. Spanier’s
fitness for his prospective employment. (Defs.” Mem. at 12-13.) Defendants ask
too much at this stage, since of course there is no way for Dr. Spanier to know the

precise content of conversations he was not a party to. In the context of the 334-

paragraph Complaint detailing Defendants’ false and deliberate attacks on

11



Plaintiff, however, the Complaint alleges facts sufficient to support an inference
that Freeh intentionally provided false, derogatory information to federal officials.
Con Thire Ve s s Non s A
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Commw. Ct. 2008) (in reviewing preliminary objections, the court must treat as

true all reasonable inferences that may be drawn from the complaint’s factual

was aware of Dr. Spanier’s prospective employment is flatly contradicted by the

allegations in Plaintiff’s Complaint and the admission in Defendants’
Memorandum that prior to the alleged interference, Freeh received ar
Penn State trustee informing him of Dr. Spanier’s prospective national security
employment. (Compl. § 196, 247-248; Defs.” Mem. at 1.)

Finally, Defendants argue that if Freeh made the statements at issue to
federal prosecutors, they are “absolutely privileged.” (Defs.” Mem. at 13 (citing
Pawlowski v. Smorto, 588 A.2d 36, 43 (Pa. Super. 1991)).) However, this “law
enforcement” privilege only applies if the statements were made “preliminary to
the criminal proceedings” and “for the purpose of convincing the proper authorities
to institute criminal proceedings against [the plaintiff].” Pawlowski, 588 A.2d at
84. Dr. Spanier has never been charged or threatened with prosecution of any

federal crime. Moreover, the Complaint alleges that this was not Freeh’s purpose

in communicating with federal officials. (Compl. ] 15, 17.) Instead, the

12



Complaint alleges that Defendants sought to interfere with Dr. Spanier’s national

security work for the federal government. (Compl. 9 14, 250.) Defendants do not

.
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Spanier, nor can they for purposes of preliminary objections. See P.J.S. v. Pa.

Ethics Comm’n, 669 A.2d 1105, 1112 (Pa. Commw. Ct. 1996) (it is improper for
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Because the Complaint adequately alleges facts supporting all elements of

Plaintiff’s claim, Defendants’ preliminary objections should be overruled.

Defendants next argue that Plaintiff’s claim for tortious interference is time-
barred because Plaintiff did not file his Cornpléint within the applicable statute of
limitations. This is incorrect. Plaintiff has pleaded facts establishing that the
statute of limitations on his tortious interference claim did not expire until October
2015. (See Compl. | 246-254; Defs.” Mem. at 19-20.) Plaintiff filed a complaint
naming Freeh and FGIS as defendants on the tortious interference claim along with
Plaintiff’s Memorandum of Law in Support of Motion for Leave to Join Additional
Parties on March 18, 2015, and FGIS and its attorneys received notice of the action
well within the applicable time limit. Accordingly, Plaintiff has timely asserted his

claim for tortious interference against Freeh and FGIS.
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