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IN THE COURT OF COMMON PLEAS OF
CENTRE COUNTY, PENNSYLVANIA

CRIMINAL DIVISION

COMMONWEALTH OF PENNSYLVANIA CP-14-CR-2421-2011

CP-14-CR-2422-2011

V.

GERALD A. SANDUSKY,

: HONORABLE SENIOR JUGDE
PETITIONER. : JOHN M. CLELAN»
AMENDED PETITION FOR RELIEF PURSUANT TO THE = ";j{}*?
PENNSYLVANIA POST CONVICTION RELIEF ACT, G’_ -
42 Pa.C.S. §8§ 9541 et seq. -
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Senior Judge John M. Cleland *
“We have to ... take the bull by the horns and fix it. Quickly.”

Governor Tom Corbett?

“I feel that we’re duty bound ethically to tell the Court that we’re not prepared
to go to trial at this time.”

Attorney Joe Amendoia’
COMES NOW, Petitioner Gerald A. Sandusky, by and through his counsel, Alexander H.

Lindsay, Jr., Esq., and the Lindsay Law Firm, P.C., who hereby petitions this Court for a new

‘ Honorable Senior Judge John M. Cleland, N.T. Trial, June 20, 2012, at 25-26, Appendix P. 369.

? Governor Tom Corbett from Don Van Natta, Jr., Fight On State, ESPN The Magazine, April 16, 2012,
available at hitp:/fespn.go.com/espniotl/story/ /id/7770996/in-wake-joe-paterno-death-sandusky-sex-abuse-
scandal-power-struggle-spread-penn-state-state-capital. Appendix P. 371.

3 Attorney Joseph Amendola, N. T. Motion To Withdraw Proceedings, June 5, 2012 at 3, Appendix P. 385.
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(“PCRA”), 42 Pa.C.S. §§ 9541-9546. Sandusky maintains that he is innocent of the charges for
which he was convicted, and that his conviction was the result of a violation of his constitutional
rights under the United States Constitution and the Pennsylvania Constitution, and also the result

of ineffective assistance of tnal and direct appellate counsel.

L INTRODUCTION.

1. On June 22, 2012, Gerald A. Sandusky (hereinafter “Sandusky”) was convicted,
after jury trial, of 45 of 48 charges against him related to allegations that he sexually abused ten
men (during their minority), eight of whom were identified at trial. All charges against
Sandusky arose out of two presentments from a statewide investigating grand jury.*

2. Despite the best intentions of the Court as stated above, by any reasonable
standard, a fair trial for Jerry Sandusky was not to be. Indeed, by the time the trial court made

the statement referenced above, any pretense of a fair trial for Mr. Sandusky was long gone.

A. Background Information Required by Pa.R.Crim.P. 902
3. Petitioner is Gerald Sandusky.
4. Sandusky was convicted, after jury trial, of eight counts of Involuntary Deviate
Sexual Intercourse under 18 Pa.C.S. § 3123(a)(7), seven counts of Indecent Assault under 18
Pa.C.S. § 3126(a)(7) and (8), nine counts of Unlawful Contact with a Minor under 18 Pa.C.S. §

6318(a)(1)(5), ten counts of Corruption of Minors under 18 Pa.C.S. § 6301(a)(ii), ten counts of

* Judge Barry F. Feudale was the Supervising Judge for the Thirtieth and Thirty-Third Statewide Investigating
Grand Juries that investigated Sandusky. Judge Feudale was later removed as the Supervising Grand Jury Judge by
the Supreme Court of Pennsylvania on Motion from Pennsylvania Attorney General Kathleen Kane.



Endangering the Welfare of Children under 18 Pa.C.S. § 4304, and one count of Criminal
Attempt to Commit Indecent Assault under 18 Pa.C.S. §901.

5. The Honorable John M. Cleland, Senior Judge, presided at the jury trial of this
matter. Judge Cleland imposed sentence upon Sandusky on October 9, 2012.

6. Judge Cleland sentenced Sandusky to an aggregate sentence of 30 to 60 years’
imprisonment, with credit for 112 days served on the aforementioned counts.

7. Sandusky 1s currently incarcerated, serving the sentence imposed at State
Correctional Institute-Greene, 169 Progress Drive, Waynesburg, PA 15370.

8. Sandusky sought reversal of his convictions and the judgment of sentence on
direct appeal to the Superior Court. The Superior Court affirmed Sandusky’s convictions. See
Commonwealth v. Sandusky, Docket Nos. 338 MDA 2013 and 343 MDA 2013 (Pa. Super.
2013).

9. Thereafter, Sandusky sought allocatur from the Pennsylvania Supreme Court. The
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ril 2, 2014. See
Commonwealth v. Sandusky, Docket Nos. 835 MAL 2013 and 836 MAL 2013 (Pa. 2014).

10.  Under 42 Pa.C.S. § 9545(b)(3), Sandusky’s judgment of sentence became final on
July 1, 2014, (upon the expiration of the 90-day period for Defendant to seek a writ of certiorari
from the Supreme Court of the United States). Therefore, Sandusky’s instant PCRA Petition is
timely.

11.  Attorney Joseph L. Amendola (hereinafter “Amendola”) represented Sandusky

upon his arrest, during pretrial proceedings, at trial, and on direct appeal. Attorney Karl E.

Rominger also represented Sandusky pretrial and during trial. Attorney Norris E. Gelman, Esq.,
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represented Sandusky during post-sentence motions and on direct appeal to the Superior Court
and Supreme Court of Pennsylvania.

12.  In his PCRA Petition, Sandusky requests relief in the form of a new trial, and
dismissal of the charges against him.

13. The grounds for relief are stated in Section IV of the instant PCRA Petition,

14.  Sandusky is innocent of the charges for which he stands convicted and he has
consistently maintained his innocence throughout his prosecution.

B. Brief Factual and Procedural Background

15.  On November 18, 2008, A.F.’s mother called the Central Mountain High School
principal and guidance counselor to discuss her concems regarding her son and Gerald
Sandusky. See, H. Geoffrey Moulton, Jr., Report to the Attorney General on the Investigation of
Gerald A. Sandusky, as amended June 23, 2014 (hereafter “Moulton Report™), at 142, Appendix,
P. 146. A copy of the Moulton Report’ is attached at Appendix, P. 1.

16.  The followi
described conduct by Mr. Sandusky which was later deemed “inappropriate”. Appendix, P. 146.

17.  On November 20, 2008, a Clinton County Children and Youth Services employee
contacted the Children and Youth Services Director, Gerald Rosamilia, and reported the
purported “inappropriate conduct” by Mr. Sandusky as disclosed by A.F.’s mother. /d.

18.  After conducting an interview of A.F., Jessica Dershem, a Children and Youth

Services caseworker, reported suspected child abuse to ChildLine. /d.

5 The appendices to the Moulton Reports are included in the PCRA Appendix, Volume 1.



19. Ms. Dershem notified the Pennsylvania State Police of A.F.’s allegations on
November 21, 2008, resulting in Trooper Joseph Cavanaugh’s assignment to the investigation.
Id. at 147.

20.  Following multiple interviews in January 2009, A.F.’s case was concluded to be
“indicated” and Trooper Cavanaugh met with Clinton County District Attorney Michael
Salisbury, who decided to transfer the case to Centre County as the alleged conduct occurred
there. /Id.

21.  After the case was transferred to Centre County, the District Attorney requested
the Commonwealth of Pennsylvania Office of Attorney General to assume jurisdiction due to a
conflict of interest. On March 18, 2009, the Office of Attomey General assumed jurisdiction of
the prosecution. Id.at 148.

22.  The Office of Attorney General submitted the Sandusky investigation to the
Thirtieth Statewide Investigating Grand Jury on May 1, 2009, and the supervising grand jury
mission on May §, 2009. Id.

23. By March 2010, Senior Deputy Attorney General Jonelle Eshbach circulated a
draft grand jury presentment to her supervisors for review. However, her supervisors expressed
concern about the likelihood of a successful prosecution due to problems with A.F.’s credibility,
and the lack of other victims. /d. at 151.

24.  From April, 2010, to October 2010, no significant strides were made in the
investigation.

25.  On November 3, 2010, Centre County D.A. Stacy Parks Miller received an

anonymous email tip suggesting the investigators should speak to Pennsylvania State University
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assistant football coach Michael McQueary, as he “may have witnessed something involving
Jerry Sandusky and a child that would be pertinent to the investigation.” Id. at 153.
26.  On December 14, 2010, Michael McQueary testified before the grand jury. Id.

27.  Although McQueary had testified, no additional witnesses were presented to the

28.  On March 31, 2011, The Centre Daily Times and The Patriot-News published
stories, written by Sara Ganim, describing leaked information from the grand jury investigation
of Sandusky. Id. at 157.

29.  According to the Moulton Report, the Ganim story consequently generated
significant leads; specifically, Ronald Petrosky called the Pennsylvania State Police on the
afternoon that the Ganim article was published, stating that he had information relevant to the
investigation. /d. at 74-75.

30.  As evidence of the investi
General assigned additional agents to the investigation, Attorney Benjamin Andreozzi contacted
investigators regarding a new alleged victim, and additional alleged victims appeared before the
grand jury. Id.

31.  Following the leaked information of the grand jury, a grand jury session was held
on April 11, 2011. During this session, Chief Deputy Attorney General Frank Fina requested
supervising judge Barry F. Feudale issue a secrecy order, prohibiting the grand jury witnesses
from discussing the facts or substance of their testimony before the grand jury to anyone other

than the witnesses’ own attorneys. This order was prospective only, and did not apply to

witnesses who previously testified before the grand jury. id.
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32. During this session, A.F. testified for the third time, as well as four other
witnesses; notably D.S. (Victim 7). Id.

33.  On May 19, 2011, Ronald Petrosky and B.S.H. (Victim 4) testified to the grand

jury. Id. at 160.

34. On June 17, 2011, two more victims testified, Z.K. (Victim 6) and M.K. (Victim
5). Id. at 162.

35. On August 18, 2011, the grand jury heard testimony of Z.K.’s sister and J.S.

(Victim #3). Id. at 166.

36. On November 3, 2011, the Grand Jury voted to approve a presentment
recommending charges against Sandusky, Curley, and Schultz. /d. at 169. At present, there is
still no trial date set for Curley and Schultz.

37. On November 5, 2011, Sandusky surrendered to authorities, was arraigned, and
released on bail. /d.

38.  On November 9, 2011
State Icon, head football coach Joe Patemo and President Graham Spanier. That night, students
in State College rioted, even turning over a news vehicle. See Nate Schweber, Penn State
Students Clash With Police in Unrest After Announcement, N.Y. Times, November 10, 2011,

available at http://www.nvtimes.comy/2011/11/1 1/sports/ncaafootball/penn-state-students-in-

clashes-after-joe-paterno-is-ousted.htmi? 1=0. A copy of the Schweber article is attached hereto

at Appendix, P. 386.
39. On November 11, 2011, “several thousand students” held a candlelight vigil for
Mr. Sandusky’s alleged “victims.” Bill Pennington, 100,000 Football Fans at Penn State Cheer,
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http:// www.nytimes.com/2011/11/13/sports/ncaafootball/100000-fans-cheer-but-the-mood-is-

numb.html?pagewanted=all. A copy of the Pennington article is attached hereto at Appendix, P.

390.

40.  On November 14, 2011, Mr. Sandusky’s trial counsel inexplicably advised him to
sit for an interviev
interviewed or preparation for any interview. Indeed, Mr. Sandusky was advised that Mr. Costas
was only going to speak to trial counsel.

41. On November 18, 2011, the NCAA announced an investigation into Penn State
University’s football and athletic programs, and indicated that severe sanctions may result, up to
and including the “death penalty” — all before the NCAA began the investigation. See Michael
Sanserino, NCAA Launches PSU Inquiry, Pittsburgh Post-Gazette, November 19, 201 15 A copy
of the Sanserino article is attached hereto at Appendix, P. 394.

42.  Attorney General Linda Kelly and Pennsylvania State Police Commissioner Frank

Q.. 1 i

Noonan issued statements concerning the Sandusky investigation, including a hat
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a request
anyone with information about the case sh(.)uld call the Office of Attorney General or
Pennsylvania State Police. Less than a month later a grand jury session on D¢cember 5, 2011
brought about testimony from two new purported victims, S.P. and R.R. On December 7, 2011,
the Grand Jury voted to approve a new presentment describing S.P. and R.R. as victims. See,
Appendix, P. 300.

43.  The December 7, 2011, presentment incorporated the previously identified

arv deviate sexual 1ntercourse azzravatcd

Q
=
5
<
O
‘:1

¢ available at http://www.post-gazette.com/sports/psu/2011/11/19/NCAA-launches-PSU-
inquiry/stories/201111190153




indecent assault, indecent assault, attempt to commit indecent assault, unlawful contact with a
minor, corruption of minors, and endangering welfare of children. /d.

44,  That same day, Sandusky was arrested on the additional charges in Criminal
Information No. CP-14-CR-2421-2011.

45.  On December 8, 2011, Sandusky posted bail and was released. /d.

46.  On December 13, 2011, Amendola waived Sandusky’s preliminary hearing, and

47.  On December 16, 2011, following a preliminary hearing in Harrisburg, charges
against Curley and Schultz were held for trial. /d. at 94. To this day, Curley and Schultz still
have not been tried, and no trial date has been scheduled.

48. On January 11, 2012, Mr. Sandusky was formally arraigned on the instant
charges.

49, On January 17, and 23, March 7, 12, & 27, April 27, May 4, 9, 14, 16, 18, 24, and
31, and June 4, 8, and 15, 2012, the Commonwealth produced discovery to Defendant.

i, il (23 5 5 ALl

50.  OnJanuary 22, 2012 — only eleven days after Mr. Sandusky’s formal

the blame for Paterno’s downfall squarely at the feet of Jerry Sandusky. See, e.g., Bob
Flounders, Joe Paterno is Dead: College Football's Most Successful Coach Leaves an
Unmatched Legacy Forever Shadowed by his Life's Astonishing Final Chapter, Harrisburg

Patriot News, January 22, 2012.7 A copy of the Flounders article is attached hereto at Appendix,

P. 695-A.

7 Available at hitn://www.pennlive.convmidstate/index.ssf/2012/01/joe_paterno_dies_penn state.html.
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51. Jury selection occurred on June 5 and 6, 2012, 146 days from Mr. Sandusky’s
formal arraignment on January 11, 2012. At the time of jury selection the Court advised trial
would be three weeks. The Commonwealth estimated it would require two weeks to put in its

casc.

wn

2. T-—iol mmean
Sandusky was formally arraigned on January 11, 2012.

53.  When trial commenced, the specter of the NCAA “death penalty” continued to
hang over the Penn State University football program.

54. At trial, eight alleged victims testified. Additionally, the Commonwealth
presented evidence relating to two victims who were not identified to the jury.

55. On June 22, 2012, Sandusky was convicted of 45 of the 48 counts tried, as set
forth above. This verdict came in the wake of a grand jury leak, a patently false presentment, the
firing of Penn State icon Joe Paterno and his subsequent tainted reputation, his death just days

JEDE, F I : [, SIUNGTR PP |
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after Mr. Sandusky’s formal arraignment, and a media fr
community to rally around the alleged victims without giving Mr. Sandusky a fair chance to
prove his innocence.

56. On October 9, 2012, the trial court imposed an aggregate sentence of 30 to 60

years’ imprisonment, with credit for 112 days served on the aforementioned counts.®

% Notably, in the trial court’s sentencing statement, the court stated:

I state for the record, however, that the convictions regarding Victim number 8 —
Counts 36 through 40 at 2422-2011 -- are specifically intended to run
concurrently, and if those convictions should happen to be reversed on appeal it
will make no difference to the sentence structure as a whole and will not require

a remand for resentencing.

See JTudge Cleland’s Sentencing Statement, filed October 11,2012, at p. 6.
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57. On October 18, 2012, Attorneys Joseph L. Amendola, Norris E. Gelman, and Karl
E. Rominger filed post-sentence motions on Sandusky’s behalf. Specifically, the motions
included a motion in arrest of judgment and/or for a new trial, a motion for reconsideration, a
motion for modification of sentence, motion for hearing on court ordered restitution and court
costs, motion for leave of court to file amended post-sentence motion nunc pro tunc, and a
reservation for ineffective assistance of counsel claims.

58.  On January 30, 2013, the trial court denied Petitioner’s post-sentence motions.

59.  On February 21, 2013, Petitioner filed a Notice of Appeal to the Superior Court.

60. On September 17, 2013, the Superior Court heard oral argument on Petitioner’s
direct appeal.

61.  On October 2, 2013, a mere fifteen days after oral argument, the Pennsylvania

Superior Court affirmed all of Petitioner’s convictions.

62.  On October 30, 2013, Petitioner filed a Petition for Allowance of Appeal with the

63. On April 2, 2014, the Pennsylvania Supreme Court denied allocatur, and
Petitioner’s judgment of sentence became final on July 1, 2014.
III. LEGAL STANDARD.

64. The Pennsylvania Post Conviction Relief Act establishes a Defendant’s right to
relief in section 9543 of the Act, which states:
§ 9543 Eligibility for relief

(a) General rule--To be eligible for relief under this
subchapter, the petitioner must plead and prove by a
preponderance of the evidence all of the following:
(1)  That the petitioner has been convicted of a crime
under the laws of this Commonwealth and is at the time

relief is granted:



(1) currently  serving a  sentence  of
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(i)  awaiting execution of a sentence of death for
the crime; or

(i)  serving a sentence which must expire before
the person may commence serving the disputed
sentence.

(2) That the conviction or sentence resulted from one or
more of the fn]]n\ying:

223710 VA AT AV

(i) A violation of the Constitution of this
Commonwealth or the Constitution or laws of the
United States which, in the circumstances of the
particular case, so undermined the truth-determining
process that no reliable adjudication of guilt or
innocence could have taken place.

(i)  Ineffective assistance of counsel which, in
the circumstances of the particular case, so
undermined the truth-determining process that no
reliable adjudication of guilt or innocence could
have taken place.

(ili) A plea of guilty unlawfully induced where
the circumstances make it likely that the
inducement caused the petitioner to plead guilty and
the petitioner is innocent.

(iv) The improper obstruction by government
officials of the petitioner's right of appeal where a
meritorious appealable issue existed and was
properly preserved in the trial court.

v) Deleted.

(vi)  The unavailability at the time of trial of
exculpatory evidence that has subsequently become
available and would have changed the outcome of

the trial if it had been introduced.
(vil) The imposition of a sentence greater th
the lawful maximum.

(viii) A proceeding in a tribunal without
jurisdiction.

3) That the allegation of error has not been previously
litigated or waived.

(4)  That the failure to litigate the issue prior to or
during trial, during unitary review or on direct
appeal could not have been the result of any
rational, strategic or tactical decision by counsel.

(b)  Exception.--Even if the petitioner has met the requirements

e~

time that, because of delay in filing the petition, the
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Commonwealth has been prejudiced either in its ability to respond
to the petition or in its ability to re-try the petitioner. A petition
may be dismissed due to delay in the filing by the petitioner only
after a hearing upon a motion to dismiss. This subsection does not
apply if the petitioner shows that the petition is based on grounds
of which the petitioner could not have discovered by the exercise
of reasonable diligence before the delay became prejudicial to the
Commonwealth.

(¢) Extradition.--If the petitioner's conviction and sentence
resulted from a trial conducted in his absence and if the petitioner
has fled to a foreign country that refuses to extradite him because a
trial in absentia was employed, the petitioner shall be entitled to
the grant of a new trial if the refusing country agrees by virtue of
this provision to return him and if the petitioner upon such return
to this jurisdiction so requests. This subsection shall apply,
notwithstanding any other law or judgment to the contrary.

42 Pa.C.S. § 9543.

6
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Constitution of this Commonwealth or the Constitution of the United States under §
9543(a)(2)(i), and the ineffective assistance of counsel under § 9543(a)(2)(i1).

66. Under section 9546 of the PCRA, if this Court rules in Mr. Sandusky’s favor, this
Court “shall order appropriate relief and issue supplementary orders as to rearraignment, retrial,
custody, bail, discharge, correction of sentence or other matters that are necessary and proper.”
42 Pa.C.S. § 9546. Accordingly, Sandusky seeks an order vacating his convictions, retrial,
and/or discharge or dismissal of all charges.

67. To sustain a claim for ineffective assistance of counsel, a Defendant must

(a) The underlying claim is of arguable merit;
(b) Counsel had no reasonable strategic basis for his or her action or inaction; and
(¢) That, but for the errors and omissions of counsel, there is a reasonable probability

that the outcome of the proceedings would have been different.
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